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State DUI Laws:  Virginia 

Legal Blood Alcohol Content Level:  .08 

Automatic Suspension of License for Failure of Blood Alcohol Test or Refusal to Submit to Test:  Yes 

Ignition Interlock Requirement upon Conviction:  Yes 

Felony Conviction for Repeat Offenses:  Yes 

 

Virginia Code Annotated  

 
§ 18.2-36.1.  Certain conduct punishable as involuntary manslaughter  
 
   A. Any person who, as a result of driving under the influence in violation of clause (ii), (iii), or (iv) of § 18.2-266 or any 
local ordinance substantially similar thereto unintentionally causes the death of another person, shall be guilty of 
involuntary manslaughter. 
 
B. If, in addition, the conduct of the defendant was so gross, wanton and culpable as to show a reckless disregard for 
human life, he shall be guilty of aggravated involuntary manslaughter, a felony punishable by a term of imprisonment of 
not less than one nor more than 20 years, one year of which shall be a mandatory minimum term of imprisonment. 
 
C. The provisions of this section shall not preclude prosecution under any other homicide statute. This section shall not 
preclude any other revocation or suspension required by law. The driver's license of any person convicted under this 
section shall be revoked pursuant to subsection B of § 46.2-391. 

§ 18.2-51.4.  Maiming, etc., of another resulting from driving while intoxicated  
 
   A. Any person who, as a result of driving while intoxicated in violation of § 18.2-266 or any local ordinance substantially 
similar thereto in a manner so gross, wanton and culpable as to show a reckless disregard for human life, unintentionally 
causes the serious bodily injury of another person resulting in permanent and significant physical impairment shall be 
guilty of a Class 6 felony. The driver's license of any person convicted under this section shall be revoked pursuant to 
subsection B of § 46.2-391. 

§ 18.2-266.  Driving motor vehicle, engine, etc., while intoxicated, etc  
 
   It shall be unlawful for any person to drive or operate any motor vehicle, engine or train (i) while such person has a 
blood alcohol concentration of 0.08 percent or more by weight by volume or 0.08 grams or more per 210 liters of breath 
as indicated by a chemical test administered as provided in this article, (ii) while such person is under the influence of 
alcohol, (iii) while such person is under the influence of any narcotic drug or any other self-administered intoxicant or 
drug of whatsoever nature, or any combination of such drugs, to a degree which impairs his ability to drive or operate 
any motor vehicle, engine or train safely, or (iv) while such person is under the combined influence of alcohol and any 
drug or drugs to a degree which impairs his ability to drive or operate any motor vehicle, engine or train safely. A charge 
alleging a violation of this section shall support a conviction under clauses (i), (ii), (iii) or (iv). 
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For the purposes of this section, the term "motor vehicle" includes mopeds, while operated on the public highways of this 
Commonwealth. 

§ 18.2-266.1.  Persons under age 21 driving after illegally consuming alcohol; penalty  
 
   A. It shall be unlawful for any person under the age of 21 to operate any motor vehicle after illegally consuming 
alcohol. Any such person with a blood alcohol concentration of 0.02 percent or more by weight by volume or 0.02 grams 
or more per 210 liters of breath but less than 0.08 by weight by volume or less than 0.08 grams per 210 liters of breath 
as indicated by a chemical test administered as provided in this article shall be in violation of this section. 
 
B. A violation of this section shall be punishable by forfeiture of such person's license to operate a motor vehicle for a 
period of six months from the date of conviction and by a fine of not more than $ 500. This suspension period shall be in 
addition to the suspension period provided under § 46.2-391.2. The penalties and license forfeiture provisions set forth in 
§§ 16.1-278.9, 18.2-270 and 18.2-271 shall not apply to a violation of this section. Any person convicted of a violation of 
this section shall be eligible to attend an Alcohol Safety Action Program under the provisions of § 18.2-271.1 and may, in 
the discretion of the court, be issued a restricted license during the term of license suspension. 
 
C. Notwithstanding §§ 16.1-278.8 and 16.1-278.9, upon adjudicating a juvenile delinquent based upon a violation of this 
section, the juvenile and domestic relations district court shall order disposition as provided in subsection B. 

§ 18.2-267.  Preliminary analysis of breath to determine alcoholic content of blood  
 
   A. Any person who is suspected of a violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272 shall be entitled, if such 
equipment is available, to have his breath analyzed to determine the probable alcoholic content of his blood. The person 
shall also be entitled, upon request, to observe the process of analysis and to see the blood-alcohol reading on the 
equipment used to perform the breath test. His breath may be analyzed by any police officer of the Commonwealth, or of 
any county, city or town, or by any member of a sheriff's department in the normal discharge of his duties. 
 
B. The Department of Criminal Justice Services, Division of Forensic Science, shall determine the proper method and 
equipment to be used in analyzing breath samples taken pursuant to this section and shall advise the respective police 
and sheriff's departments of the same. 
 
C. Any person who has been stopped by a police officer of the Commonwealth, or of any county, city or town, or by any 
member of a sheriff's department and is suspected by such officer to be guilty of a violation of §§ 18.2-266, 18.2-266.1 or 
§ 18.2-272, shall have the right to refuse to permit his breath to be so analyzed, and his failure to permit such analysis 
shall not be evidence in any prosecution under §§ 18.2-266, 18.2-266.1 or § 18.2-272. 
 
D. Whenever the breath sample analysis indicates that alcohol is present in the person's blood, the officer may charge the 
person with a violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272, or a similar ordinance of the county, city or town where 
the arrest is made. The person so charged shall then be subject to the provisions of §§ 18.2-268.1 through 18.2-268.12, 
or of a similar ordinance of a county, city or town. 
 
E. The results of the breath analysis shall not be admitted into evidence in any prosecution under §§ 18.2-266, 18.2-
266.1 or § 18.2-272, the purpose of this section being to permit a preliminary analysis of the alcoholic content of the 
blood of a person suspected of having violated the provisions of §§ 18.2-266, 18.2-266.1 or § 18.2-272. 
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F. Police officers or members of any sheriff's department shall, upon stopping any person suspected of having violated 
the provisions of §§ 18.2-266, 18.2-266.1 or § 18.2-272, advise the person of his rights under the provisions of this 
section. 
 
G. Nothing in this section shall be construed as limiting the provisions of §§ 18.2-268.1 through 18.2-268.12. 

§ 18.2-268.1.  Chemical testing to determine alcohol or drug content of blood; definitions  
 
   As used in §§ 18.2-268.2 through 18.2-268.12, unless the context clearly indicates otherwise: 
 
The phrase "alcohol or drug" means alcohol, a drug or drugs, or any combination of alcohol and a drug or drugs. 
 
The phrase "blood or breath" means either or both. 
 
"Chief police officer" means the sheriff in any county not having a chief of police, the chief of police of any county having 
a chief of police, the chief of police of the city, or the sergeant or chief of police of the town in which the charge will be 
heard, or their authorized representatives. 
 
"Director" means the Director of the Division of Forensic Science. 
 
"Division" means the Division of Forensic Science. 
 
"License" means any driver's license, temporary driver's license, or instruction permit authorizing the operation of a motor 
vehicle upon the highways. 
 
"Ordinance" means a county, city or town ordinance. 

§ 18.2-268.2.  Implied consent to post-arrest chemical test to determine drug or alcohol content of blood  
 
   A. Any person, whether licensed by Virginia or not, who operates a motor vehicle upon a highway, as defined in § 46.2-
100, in this Commonwealth shall be deemed thereby, as a condition of such operation, to have consented to have 
samples of his blood, breath, or both blood and breath taken for a chemical test to determine the alcohol, drug, or both 
alcohol and drug content of his blood, if he is arrested for violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272 or of a 
similar ordinance within three hours of the alleged offense. 
 
B. Any person so arrested for a violation of clause (i) or (ii) of § 18.2-266 or both, § 18.2-266.1 or § 18.2-272 or of a 
similar ordinance shall submit to a breath test. If the breath test is unavailable or the person is physically unable to 
submit to the breath test, a blood test shall be given. The accused shall, prior to administration of the test, be advised by 
the person administering the test that he has the right to observe the process of analysis and to see the blood-alcohol 
reading on the equipment used to perform the breath test. If the equipment automatically produces a written printout of 
the breath test result, the printout, or a copy, shall be given to the accused. 
 
C. A person, after having been arrested for a violation of clause (iii) or (iv) of § 18.2-266 or § 18.2-266.1 or § 18.2-272 or 
of a similar ordinance, may be required to submit to a blood test to determine the drug or both drug and alcohol content 
of his blood. When a person, after having been arrested for a violation of § 18.2-266 (i) or (ii) or both, submits to a 
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breath test in accordance with subsection B of this section or refuses to take or is incapable of taking such a breath test, 
he may be required to submit to tests to determine the drug or both drug and alcohol content of his blood if the law-
enforcement officer has reasonable cause to believe the person was driving under the influence of any drug or 
combination of drugs, or the combined influence of alcohol and drugs. 

§ 18.2-268.3.  Refusal of tests; procedures  
 
   When a person is arrested for a violation of §§ 18.2-51.4, 18.2-266, 18.2-266.1 or § 18.2-272 or of a similar ordinance 
the arresting officer shall advise the person, from a form described in subsection B, that (i) a person who operates a 
motor vehicle upon a public highway in the Commonweal this deemed thereby, as a condition of such operation, to have 
consented to have samples of his blood and breath taken for chemical tests to determine the alcohol or drug content of 
his blood, (ii) a finding of unreasonable refusal to consent may be admitted as evidence at a criminal trial, (iii) that the 
unreasonable refusal to do so constitutes grounds for the revocation of the privilege of operating a motor vehicle upon 
the highways of the Commonwealth, (iv) the criminal penalty for unreasonable refusal within 10 years of a prior 
conviction for driving while intoxicated or unreasonable refusal is a Class 2 misdemeanor, and (v) the criminal penalty for 
unreasonable refusal within 10 years of any two prior convictions for driving while intoxicated or unreasonable refusal is a 
Class 1 misdemeanor, refuses to permit blood or breath or both blood and breath samples to be taken for such tests. 
 
B. The form from which the arresting officer shall advise the person arrested shall be provided by the Office of the 
Executive Secretary of the Supreme Court and shall contain a brief statement of the law requiring the taking of blood or 
breath samples, that a finding of unreasonable refusal to consent may be admitted as evidence at a criminal trial, and the 
penalties for refusal, a declaration of refusal, and an acknowledgement of the arresting officer that he has read the form 
to the defendant and a line for the signature of the arresting officer. The form shall be signed by the arresting officer and 
the arresting officer shall acknowledge before the magistrate that the form was read to the person arrested. The 
magistrate shall promptly issue a warrant or summons charging the person with a violation of subsection A and shall 
attach the executed advisement form to the warrant or summons. The magistrate or arresting officer, as the case may 
be, shall forward the executed advisement and warrant or summons to the appropriate court. The warrant or summons 
for a first offense under this section shall be executed in the same manner as criminal warrants or summonses. If the 
person has been taken to a medical facility for treatment or evaluation of his medical condition, the arresting officer at a 
medical facility may issue, on the premises of the medical facility, a summons for a violation of subsection A in lieu of 
securing a warrant. 
 
C. Unreasonable refusal is a violation of this section and shall be an offense punishable as set forth in §§ 18.2-268.3 and 
18.2-268.4. Venue for the trial of the warrant or summons shall lie in the court of the county or city in which the offense 
of driving under the influence of intoxicants is to be tried. 

§ 18.2-268.4.  Appeal and trial; penalties for refusal  
 
   A. The procedure for appeal and trial of a first offense of § 18.2-268.3 shall be the same as provided by law for 
misdemeanors; if requested by either party on appeal to the circuit court, trial by jury shall be as provided in Article 4 (§ 
19.2-260 et seq.) of Chapter 15 of Title 19.2, and the Commonwealth shall be required to prove its case beyond a 
reasonable doubt. 
 
If the court or jury finds the defendant guilty of a first offense as charged in the warrant or summons issued pursuant to 
§ 18.2-268.3, the court shall suspend the defendant's privilege to drive for a period of one year. 
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B. Any person convicted of a violation of § 18.2-268.3 committed within 10 years of a prior offense of § 18.2-266, § 18.2-
268.3 or any offense set forth in subsection E of § 18.2-270 arising out of separate occurrences or incidents, as charged 
in the warrant or summons issued pursuant to § 18.2-268.3, is guilty of a Class 2 misdemeanor and the court shall 
suspend the defendant's privilege to drive for a period of three years. This suspension period is in addition to the 
suspension period provided under § 46.2-391.2. 
 
C. Any person convicted of a violation of § 18.2-268.3 committed within 10 years of any combination of two or more 
offenses of § 18.2-266, § 18.2-268.3 or any offense set forth in subsection E of § 18.2-270 arising out of separate 
occurrences or incidents, as charged in the warrant or summons issued pursuant to § 18.2-268.3, is guilty of a Class 1 
misdemeanor and the court shall suspend the defendant's privilege to drive for a period of three years. This suspension 
period is in addition to the suspension period provided under § 46.2-391.2. 
 
D. If the defendant pleads guilty to a violation of § 18.2-266 or § 18.2-266.1 or of a similar ordinance, the court may 
dismiss the warrant or summons. 
 
The court shall forward the defendant's license to the Commissioner of the Department of Motor Vehicles of Virginia as in 
other cases of similar nature for suspension of license. If the defendant appeals his conviction, the court shall return the 
license to him upon his appeal being perfected; however, the defendant's license shall not be returned during any period 
of suspension imposed under § 46.2-391.2. 

§ 18.2-268.5.  Qualifications and liability of persons authorized to take blood sample; procedure for taking 
samples  
 
   For purposes of this article, only a physician, registered nurse, licensed practical nurse, phlebotomist, graduate 
laboratory technician or a technician or nurse designated by order of a circuit court acting upon the recommendation of a 
licensed physician, using soap and water, polyvinylpyrrolidone iodine, pvp iodine, povidone iodine or benzalkonium 
chloride to cleanse the part of the body from which the blood is taken and using instruments sterilized by the accepted 
steam sterilizer or some other sterilizer which will not affect the accuracy of the test, or using chemically clean sterile 
disposable syringes, shall withdraw blood for the purpose of determining its alcohol or drug or both alcohol and drug 
content. It is a Class 3 misdemeanor to reuse single-use-only needles or syringes. No civil liability shall attach to any 
person authorized to withdraw blood as a result of the act of withdrawing blood as provided in this section from any 
person submitting thereto, provided the blood was withdrawn according to recognized medical procedures. However, the 
person shall not be relieved from liability for negligence in the withdrawing of any blood sample. 
 
No person arrested for a violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272, or a similar ordinance shall be required to 
execute in favor of any person or corporation a waiver or release of liability in connection with the withdrawal of blood 
and as a condition precedent to the withdrawal of blood as provided for in this section. 

§ 18.2-268.7.  Transmission of blood test samples; use as evidence  
 
   A. Upon receipt of a blood sample forwarded to the Division for analysis pursuant to § 18.2-268.6, the Division shall 
have it examined for its alcohol or drug or both alcohol and drug content and the Director shall execute a certificate of 
analysis indicating the name of the accused; the date, time and by whom the blood sample was received and examined; 
a statement that the seal on the vial had not been broken or otherwise tampered with; a statement that the container 
and vial were provided or approved by the Division and that the vial was one to which the completed withdrawal 
certificate was attached; and a statement of the sample's alcohol or drug or both alcohol and drug content. The Director 



                                                                                                                                                           www.TotalDUI.com 

 

Page 6 of 25 

 

shall remove the withdrawal certificate from the vial, attach it to the certificate of analysis and state in the certificate of 
analysis that it was so removed and attached. The certificate of analysis with the withdrawal certificate shall be returned 
to the clerk of the court in which the charge will be heard. After completion of the analysis, the Division of Forensic 
Science shall preserve the remainder of the blood until 90 days have lapsed from the date the blood was drawn. During 
this 90-day period, the accused may, by motion filed before the court in which the charge will be heard, with notice to the 
Division, request an order directing the Division of Forensic Science to transmit the remainder of the blood sample to an 
independent laboratory retained by the accused for analysis. The Division shall destroy the remainder of the blood sample 
if no notice of a motion to transmit the remaining blood sample is received during the 90-day period. 
 
B. When a blood sample taken in accordance with the provisions of §§ 18.2-268.2 through 18.2-268.6 is forwarded for 
analysis to the Division, a report of the test results shall be filed in that office. Upon proper identification of the certificate 
of withdrawal, the certificate of analysis, with the withdrawal certificate attached, shall, when attested by the Director, be 
admissible in any court, in any criminal or civil proceeding, as evidence of the facts therein stated and of the results of 
such analysis. On motion of the accused, the report of analysis prepared for the remaining blood sample shall be 
admissible in evidence provided the report is duly attested by a person performing such analysis and the independent 
laboratory that performed the analysis is accredited or certified to conduct forensic blood alcohol/drug testing by one or 
more of the following bodies: American Society of Crime Laboratory Directors/Laboratory Accreditation Board 
(ASCLD/LAB); College of American Pathologists (CAP); United States Department of Health and Human Services 
Substance Abuse and Mental Health Services Administration (SAMHSA); or American Board of Forensic Toxicology (ABFT). 
 
Upon request of the person whose blood was analyzed, the test results shall be made available to him. 
 
The Director may delegate or assign these duties to an employee of the Division of Forensic Science. 

§ 18.2-268.8.  Fees 
 
   Payment for withdrawing blood shall not exceed $ 25, which shall be paid out of the appropriation for criminal charges. 
If the person whose blood sample was withdrawn is subsequently convicted for a violation of §§ 18.2-266, 18.2-266.1 or 
§ 18.2-272 or of a similar ordinance, or is placed under the purview of a probational, educational, or rehabilitational 
program as set forth in § 18.2-271.1, the amount charged by the person withdrawing the sample shall be taxed as part of 
the costs of the criminal case and shall be paid into the general fund of the state treasury. 
 
If the person whose blood sample was withdrawn is subsequently convicted for violation of §§ 18.2-266, 18.2-266.1 or § 
18.2-272 or a similar ordinance, a fee of $ 25 for testing the first blood sample by the Division shall be taxed as part of 
the costs of the criminal case and shall be paid into the general fund of the state treasury. 

§ 18.2-268.9.  Assurance of breath-test validity; use of test results as evidence  
 
   To be capable of being considered valid as evidence in a prosecution under §§ 18.2-266, 18.2-266.1 or § 18.2-272, or a 
similar ordinance, chemical analysis of a person's breath shall be performed by an individual possessing a valid license to 
conduct such tests, with a type of equipment and in accordance with methods approved by the Department of Criminal 
Justice Services, Division of Forensic Science. The Division shall test the accuracy of the breath-testing equipment at least 
once every six months. 
 
The Division shall establish a training program for all individuals who are to administer the breath tests. Upon a person's 
successful completion of the training program, the Division may license him to conduct breath-test analyses. Such license 
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shall identify the specific types of breath test equipment upon which the individual has successfully completed training. 
 
Any individual conducting a breath test under the provisions of § 18.2-268.2 shall issue a certificate which will indicate 
that the test was conducted in accordance with the Division's specifications, the equipment on which the breath test was 
conducted has been tested within the past six months and has been found to be accurate, the name of the accused, that 
prior to administration of the test the accused was advised of his right to observe the process and see the blood alcohol 
reading on the equipment used to perform the breath test, the date and time the sample was taken from the accused, 
the sample's alcohol content, and the name of the person who examined the sample. This certificate, when attested by 
the individual conducting the breath test, shall be admissible in any court in any criminal or civil proceeding as evidence 
of the facts therein stated and of the results of such analysis. Any such certificate of analysis purporting to be signed by a 
person authorized by the Division shall be admissible in evidence without proof of seal or signature of the person whose 
name is signed to it. A copy of the certificate shall be promptly delivered to the accused. 
 
The officer making the arrest, or anyone with him at the time of the arrest, or anyone participating in the arrest of the 
accused, if otherwise qualified to conduct such test as provided by this section, may make the breath test or analyze the 
results. 

§ 18.2-268.10.  Evidence of violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272  
 
   A. In any trial for a violation of §§ 18.2-266, 18.2-266.1 or § 18.2-272 or a similar ordinance, the admission of the 
blood or breath test results shall not limit the introduction of any other relevant evidence bearing upon any question at 
issue before the court, and the court shall, regardless of the result of any blood or breath tests, consider other relevant 
admissible evidence of the condition of the accused. If the test results indicate the presence of any drug other than 
alcohol, the test results shall be admissible only if other competent evidence has been presented to relate the presence of 
the drug or drugs to the impairment of the accused's ability to drive or operate any motor vehicle, engine or train safely. 
 
B. The failure of an accused to permit a blood or breath sample to be taken to determine the alcohol or drug content of 
his blood is not evidence and shall not be subject to comment by the Commonwealth at the trial of the case, except in 
rebuttal or pursuant to subsection C; nor shall the fact that a blood or breath test had been offered the accused be 
evidence or the subject of comment by the Commonwealth, except in rebuttal or pursuant to subsection C. 
 
C. Evidence of a finding against the defendant under § 18.2-268.3 for his unreasonable refusal to permit a blood or 
breath sample to be taken to determine the alcohol or drug content of his blood shall be admissible into evidence, upon 
the motion of the Commonwealth or the defendant, for the sole purpose of explaining the absence at trial of a chemical 
test of such sample. When admitted pursuant to this subsection such evidence shall not be considered evidence of the 
accused's guilt. 
 
D. The court or jury trying the case involving a violation of clause (ii), (iii) or (iv) of § 18.2-266 or § 18.2-266.1 or § 18.2-
272 shall determine the innocence or guilt of the defendant from all the evidence concerning his condition at the time of 
the alleged offense. 

§ 18.2-268.11.  Substantial compliance  
 
   The steps set forth in §§ 18.2-268.2 through 18.2-268.9 relating to taking, handling, identifying, and disposing of blood 
or breath samples are procedural and not substantive. Substantial compliance shall be sufficient. Failure to comply with 
any steps or portions thereof shall not of itself be grounds for finding the defendant not guilty, but shall go to the weight 
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of the evidence and shall be considered with all the evidence in the case; however, the defendant shall have the right to 
introduce evidence on his own behalf to show noncompliance with the aforesaid procedures or any part thereof, and that 
as a result his rights were prejudiced. 

§ 18.2-269.  Presumptions from alcohol content of blood  
 
   A. In any prosecution for a violation of § 18.2-36.1 or § 18.2-266 (ii), or any similar ordinance, the amount of alcohol in 
the blood of the accused at the time of the alleged offense as indicated by a chemical analysis of a sample of the 
accused's blood or breath to determine the alcohol content of his blood in accordance with the provisions of §§ 18.2-
268.1 through 18.2-268.12 shall give rise to the following rebuttable presumptions: 
 
   (1) If there was at that time 0.05 percent or less by weight by volume of alcohol in the accused's blood or 0.05 grams 
or less per 210 liters of the accused's breath, it shall be presumed that the accused was not under the influence of alcohol 
intoxicants at the time of the alleged offense; 
 
   (2) If there was at that time in excess of 0.05 percent but less than 0.08 percent by weight by volume of alcohol in the 
accused's blood or 0.05 grams but less than 0.08 grams per 210 liters of the accused's breath, such facts shall not give 
rise to any presumption that the accused was or was not under the influence of alcohol intoxicants at the time of the 
alleged offense, but such facts may be considered with other competent evidence in determining the guilt or innocence of 
the accused; or 
 
   (3) If there was at that time 0.08 percent or more by weight by volume of alcohol in the accused's blood or 0.08 grams 
or more per 210 liters of the accused's breath, it shall be presumed that the accused was under the influence of alcohol 
intoxicants at the time of the alleged offense. 
 
B. The provisions of this section shall not apply to and shall not affect any prosecution for a violation of § 46.2-341.24. 

§ 18.2-270.  Penalty for driving while intoxicated; subsequent offense; prior conviction  
 
   A. Except as otherwise provided herein, any person violating any provision of § 18.2-266 shall be guilty of a Class 1 
misdemeanor with a mandatory minimum fine of $ 250. If the person's blood alcohol level as indicated by the chemical 
test administered as provided in this article was at least 0.15, but not more than 0.20, he shall be confined in jail for an 
additional mandatory minimum period of five days or, if the level was more than 0.20, for an additional mandatory 
minimum period of 10 days. 
 
B. 1. Any person convicted of a second offense committed within less than five years after a first offense under § 18.2-
266 shall upon conviction of the second offense be punished by a mandatory minimum fine of $ 500 and by confinement 
in jail for not less than one month nor more than one year. Twenty days of such confinement shall be a mandatory 
minimum sentence. 
 
   2. Any person convicted of a second offense committed within a period of five to 10 years of a first offense under § 
18.2-266 shall upon conviction of the second offense be punished by a mandatory minimum fine of $ 500 and by 
confinement in jail for not less than one month. Ten days of such confinement shall be a mandatory minimum sentence. 
 
   3. Upon conviction of a second offense within 10 years of a first offense, if the person's blood alcohol level as indicated 
by the chemical test administered as provided in this article was at least 0.15, but not more than 0.20, he shall be 
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confined in jail for an additional mandatory minimum period of 10 days or, if the level was more than 0.20, for an 
additional mandatory minimum period of 20 days. In addition, such person shall be fined a mandatory minimum fine of $ 
500. 
 
C. 1. Any person convicted of three offenses of § 18.2-266 committed within a 10-year period shall upon conviction of the 
third offense be guilty of a Class 6 felony. The sentence of any person convicted of three offenses of § 18.2-266 
committed within a 10-year period shall include a mandatory minimum sentence of 90 days, unless the three offenses 
were committed within a five-year period, in which case the sentence shall include a mandatory minimum sentence of 
confinement for six months. In addition, such person shall be fined a mandatory minimum fine of $ 1,000. 
 
   2. The punishment of any person convicted of a fourth or subsequent offense of § 18.2-266 committed within a 10-year 
period shall, upon conviction, include a mandatory minimum term of imprisonment of one year. In addition, such person 
shall be fined a mandatory minimum fine of $ 1,000. Unless otherwise modified by the court, the defendant shall remain 
on probation and under the terms of any suspended sentence for the same period as his operator's license was 
suspended, not to exceed three years. 
 
   3. The vehicle solely owned and operated by the accused during the commission of a felony violation of § 18.2-266 
shall be subject to seizure and forfeiture. After an arrest for a felony violation of § 18.2-266, the Commonwealth may file 
an information in accordance with § 19.2-386.1. If the information is filed, the Commonwealth shall notify the 
Commissioner of the Department of Motor Vehicles that the property is subject to seizure. The Commissioner shall act 
upon such notification pursuant to the provisions for certification and notice applicable to a seizure under § 19.2-375, 
except that the Commissioner shall serve the written notice of the seizure upon the registered owner and lienor in 
accordance with the requirements of § 8.01-296. Any seizure shall be stayed until conviction and the exhaustion of all 
appeals at which time, if the information has been filed, the Commonwealth shall immediately commence seizure of the 
property in accordance with § 19.2-386.2. 
 
   An immediate family member of the owner of any motor vehicle for which an information has been filed under this 
section who was not the driver at the time of the violation may petition the court in which such information was filed for 
the release of the motor vehicle. If the immediate family member proves by a preponderance of the evidence that his 
immediate family has only one motor vehicle and will suffer a substantial hardship if that motor vehicle is seized and 
forfeited, the court, in its discretion, may release the vehicle. 
 
   In the event the vehicle was sold to a bona fide purchaser subsequent to the arrest but prior to seizure in order to 
avoid seizure and forfeiture, the Commonwealth shall have a right of action against the seller for the proceeds of the sale. 
 
D. In addition to the penalty otherwise authorized by this section or § 16.1-278.9, any person convicted of a violation of § 
18.2-266 committed while transporting a person 17 years of age or younger shall be (i) fined an additional minimum of $ 
500 and not more than $ 1,000 and (ii) sentenced to a mandatory minimum period of confinement of five days. 
 
E. For the purpose of this section, an adult conviction of any person, or finding of guilty in the case of a juvenile, under 
the following shall be considered a conviction of § 18.2-266: (i) the provisions of § 18.2-36.1 or the substantially similar 
laws of any other state or of the United States, (ii) the provisions of §§ 18.2-51.4, 18.2-266, former § 18.1-54 (formerly § 
18-75), the ordinance of any county, city or town in this Commonwealth or the laws of any other state or of the United 
States substantially similar to the provisions of § 18.2-51.4, or § 18.2-266, or (iii) the provisions of subsection A of § 46.2-
341.24 or the substantially similar laws of any other state or of the United States. 
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§ 18.2-270.01.  Multiple offenders; payment to Trauma Center Fund  
 
   A. The court shall order any person convicted of a violation of §§ 18.2-36.1, 18.2-51.4, 18.2-266, 18.2-266.1 or § 46.2-
341.24 who has been convicted previously of one or more violations of any of those sections or any ordinance, any law of 
another state, or any law of the United States substantially similar to the provisions of those sections within 10 years of 
the date of the current offense to pay $ 50 to the Trauma Center Fund for the purpose of defraying the costs of providing 
emergency medical care to victims of automobile accidents attributable to alcohol or drug use. 
 
B. There is hereby established in the state treasury a special nonreverting fund to be known as the Trauma Center Fund. 
The Fund shall consist of any moneys paid into it by virtue of operation of subsection A hereof and any moneys 
appropriated thereto by the General Assembly and designated for the Fund. Any moneys deposited to or remaining in the 
Fund during or at the end of each fiscal year or biennium, including interest thereon, shall not revert to the general fund 
but shall remain in the Fund and be available for allocation in ensuing fiscal years. The Department of Health shall award 
and administer grants from the Trauma Center Fund to appropriate trauma centers based on the cost to provide 
emergency medical care to victims of automobile accidents. The Department of Health shall develop, on or before 
October 1, 2004, written criteria for the awarding of such grants that shall be evaluated and, if necessary, revised on an 
annual basis. 

§ 18.2-270.1.  Ignition interlock systems; penalty  
 
   A. For purposes of this section and § 18.2-270.2: 
 
"Commission" means the Commission on VASAP. 
 
"Department" means the Department of Motor Vehicles. 
 
"Ignition interlock system" means a device that (i) connects a motor vehicle ignition system to an analyzer that measures 
a driver's blood alcohol content; (ii) prevents a motor vehicle ignition from starting if a driver's blood alcohol content 
exceeds 0.025 percent; and (iii) is equipped with the ability to perform a rolling retest and to electronically log the blood 
alcohol content during ignition, attempted ignition and rolling retest. 
 
"Rolling retest" means a test of the vehicle operator's blood alcohol content required at random intervals during operation 
of the vehicle, which triggers the sounding of the horn and flashing of lights if (i) the test indicates that the operator has 
a blood alcohol content which exceeds 0.025 percent or (ii) the operator fails to take the test. 
 
B. In addition to any penalty provided by law for a conviction under § 18.2-51.4 or § 18.2-266 or a substantially similar 
ordinance of any county, city or town, any court of proper jurisdiction (i) may, for a first offense, (ii) shall, for a second or 
subsequent offense and (iii) shall, for an offense where an offender's blood alcohol content equals or exceeds 0.15 
percent, as a condition of a restricted license or as a condition of license restoration under subsection C of § 18.2-271.1 
or § 46.2-391, prohibit an offender from operating a motor vehicle that is not equipped with a functioning, certified 
ignition interlock system for any period of time not to exceed the period of license suspension and restriction, not less 
than six months, and shall require that such a system be installed on each motor vehicle, as defined in § 46.2-100, owned 
by or registered to the offender, in whole or in part, for such period of time. Such condition shall be in addition to any 
purposes for which a restricted license may be issued pursuant to § 18.2-271.1. The court may order the installation of an 
ignition interlock system to commence immediately upon conviction. A fee of $ 20 to cover court and administrative costs 
related to the ignition interlock system shall be paid by any such offender to the clerk of the court. The court shall require 
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the offender to install an electronic log device with the ignition interlock system on a vehicle designated by the court to 
measure the blood alcohol content at each attempted ignition and random rolling retest during operation of the vehicle. 
The offender shall be enrolled in and supervised by an alcohol safety action program pursuant to § 18.2-271.1 and to 
conditions established by regulation under § 18.2-270.2 by the Commission during the period for which the court has 
ordered installation of the ignition interlock system. The offender shall be further required to provide to such program, at 
least quarterly during the period of court ordered ignition interlock installation, a printout from such electronic log 
indicating the offender's blood alcohol content during such ignitions, attempted ignitions, and rolling retests, and showing 
attempts to circumvent or tamper with the equipment. 
 
C. In any case in which the court requires the installation of an ignition interlock system, the court shall direct the 
offender not to operate any motor vehicle which is not equipped with such a system for the period of time that 
installation is ordered. The clerk of the court shall file with the Department of Motor Vehicles a copy of the order, which 
shall become a part of the offender's operator's license record maintained by the Department. The Department shall issue 
to the offender for the installation period required by the court, a restricted license which shall appropriately set forth the 
restrictions required by the court under this subsection and any other restrictions imposed upon the offender's driving 
privilege, and shall also set forth any exception granted by the court under subsection F. 
 
D. The offender shall be ordered to provide the appropriate ASAP program, within 30 days of the effective date of the 
order of court, proof of the installation of the ignition interlock system. The Program shall require the offender to have 
the system monitored and calibrated for proper operation at least every 30 days by an entity approved by the 
Commission under the provisions of § 18.2-270.2 and to demonstrate proof thereof. The offender shall pay the cost of 
leasing or buying and monitoring and maintaining the ignition interlock system. Absent good cause shown, the court may 
revoke the offender's driving privilege for failing to (i) timely install such system or (ii) have the system properly 
monitored and calibrated. 
 
E. No person shall start or attempt to start a motor vehicle equipped with an ignition interlock system for the purpose of 
providing an operable motor vehicle to a person who is prohibited under this section from operating a motor vehicle that 
is not equipped with an ignition interlock system. No person shall tamper with, or in any way attempt to circumvent the 
operation of, an ignition interlock system that has been installed in the motor vehicle of a person under this section. 
Except as authorized in subsection G, no person shall knowingly furnish a motor vehicle not equipped with a functioning 
ignition interlock system to any person prohibited under subsection B from operating any motor vehicle which is not 
equipped with such system. A violation of this subsection shall be punishable as a Class 1 misdemeanor. 
 
F. Any person prohibited from operating a motor vehicle under subsection B may, solely in the course of his employment, 
operate a motor vehicle which is owned or provided by his employer without installation of an ignition interlock system, if 
the court expressly permits such operation as a condition of a restricted license at the request of the employer, but such 
person may not operate a commercial motor vehicle as defined in § 46.2-341.4. This subsection shall not apply if such 
employer is an entity wholly or partially owned or controlled by the person otherwise prohibited from operating a vehicle 
without an ignition interlock system. 
 
G. The Commission shall promulgate such regulations and forms as are necessary to implement the procedures outlined 
in this section. 

§ 18.2-270.2.  Ignition interlock system; certification by Commission on VASAP; regulations; sale or lease; 
monitoring use; reports  
 



                                                                                                                                                           www.TotalDUI.com 

 

Page 12 of 25 

 

   A. The Executive Director of the Commission on VASAP or his designee shall, pursuant to approval by the Commission, 
certify ignition interlock systems for use in this Commonwealth and adopt regulations and forms for the installation, 
maintenance and certification of such ignition interlock systems. 
 
The regulations adopted shall include requirements that ignition interlock systems: 
 
   1. Do not impede the safe operation of the vehicle; 
 
   2. Minimize opportunities to be bypassed, circumvented or tampered with, and provide evidence thereof; 
 
   3. Correlate accurately with established measures of blood alcohol content and be calibrated according to the 
manufacturer's specifications; 
 
   4. Work accurately and reliably in an unsupervised environment; 
 
   5. Have the capability to provide an accurate written measure of blood alcohol content for each ignition, attempted 
ignition, and rolling retest, and record each attempt to circumvent or tamper with the equipment; 
 
   6. Minimize inconvenience to other users; 
 
   7. Be manufactured or distributed by an entity responsible for installation, user training, service, and maintenance, and 
meet the safety and operational requirements promulgated by the National Highway Transportation Safety 
Administration; 
 
   8. Operate reliably over the range of motor vehicle environments or motor vehicle manufacturing standards; 
 
   9. Be manufactured by an entity which is adequately insured against liability, in an amount established by the 
Commission, including product liability and installation and maintenance errors; 
 
   10. Provide for an electronic log of the driver's experience with the system with an information management system 
capable of electronically delivering information to the agency supervising the interlock user within twenty-four hours of 
the collection of such information from the datalogger; and 
 
   11. Provide for a rolling retest of the operator's blood alcohol content. 
 
   Such regulations shall also provide for the establishment of a fund, using a percentage of fees received by the 
manufacturer or distributor providing ignition interlock services, to afford persons found by the court to be indigent all or 
part of the costs of an ignition interlock system. 
 
   The Commission shall design and adopt a warning label to be affixed to an ignition interlock system upon installation. 
The warning label shall state that a person tampering with, or attempting to circumvent the ignition interlock system shall 
be guilty of a Class 1 misdemeanor and, upon conviction, shall be subject to a fine or incarceration or both. 
 
   The Commission shall publish a list of certified ignition interlock systems and shall ensure that such systems are 
available throughout the Commonwealth. The local alcohol safety action program shall make the list available to eligible 
offenders, who shall have the responsibility and authority to choose which certified ignition interlock company will supply 
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the offender's equipment. A manufacturer or distributor of an ignition interlock system that seeks to sell or lease the 
ignition interlock system to persons subject to the provisions of § 18.2-270.1 shall pay the reasonable costs of obtaining 
the required certification, as set forth by the Commission. 
 
B. A person may not sell or lease or offer to sell or lease an ignition interlock system to any person subject to the 
provisions of § 18.2-270.1 unless: 
 
   1. The system has been certified by the Commission; and 
 
   2. The warning label adopted by the Commission is affixed to the system. 
 
C. A manufacturer or distributor of an ignition interlock system shall provide such services as may be required at no cost 
to the Commonwealth. Such services shall include a toll free, twenty-four-hour telephone number for the users of ignition 
interlock systems. 

§ 18.2-271.  Forfeiture of driver's license for driving while intoxicated  
 
   A. Except as provided in § 18.2-271.1, the judgment of conviction if for a first offense under § 18.2-266 or for a similar 
offense under any county, city, or town ordinance, or for a first offense under subsection A of § 46.2-341.24, shall of 
itself operate to deprive the person so convicted of the privilege to drive or operate any motor vehicle, engine or train in 
the Commonwealth for a period of one year from the date of such judgment. This suspension period shall be in addition 
to the suspension period provided under § 46.2-391.2. 
 
B. If a person (i) is tried on a process alleging a second offense of violating § 18.2-266 or subsection A of § 46.2-341.24, 
or any substantially similar local ordinance, or law of any other jurisdiction, within ten years of a first offense for which 
the person was convicted, or found guilty in the case of a juvenile, under § 18.2-266 or subsection A of § 46.2-341.24 or 
any valid local ordinance or any law of any other jurisdiction substantially similar to § 18.2-266 or subsection A of § 46.2-
341.24 and (ii) is convicted thereof, such conviction shall of itself operate to deprive the person so convicted of the 
privilege to drive or operate any motor vehicle, engine or train in the Commonwealth for a period of three years from the 
date of the judgment of conviction and such person shall have his license revoked as provided in subsection A of § 46.2-
391. The court trying such case shall order the surrender of the person's driver's license, to be disposed of in accordance 
with § 46.2-398, and shall notify such person that his license has been revoked for a period of three years and that the 
penalty for violating that revocation is as set out in § 46.2-391. This suspension period shall be in addition to the 
suspension period provided under § 46.2-391.2. Any period of license suspension or revocation imposed pursuant to this 
section, in any case, shall run consecutively with any period of suspension for failure to permit a blood or breath sample 
to be taken as required by §§ 18.2-268.1 through 18.2-268.12 or §§ 46.2-341.26:1 through 46.2-341.26:11. 
 
C. If a person (i) is tried on a process alleging a third or subsequent offense of violating § 18.2-266 or subsection A of § 
46.2-341.24, or any substantially similar local ordinance, or law of any other jurisdiction, within ten years of two other 
offenses for which the person was convicted, or found not innocent in the case of a juvenile, under § 18.2-266 or 
subsection A of § 46.2-341.24 or any valid local ordinance or any law of any other jurisdiction substantially similar to § 
18.2-266 or subsection A of § 46.2-341.24 and (ii) is convicted thereof, such conviction shall of itself operate to deprive 
the person so convicted of the privilege to drive or operate any motor vehicle, engine or train in the Commonwealth and 
such person shall not be eligible for participation in a program pursuant to § 18.2-271.1 and shall, upon such conviction, 
have his license revoked as provided in subsection B of § 46.2-391. The court trying such case shall order the surrender 
of the person's driver's license, to be disposed of in accordance with § 46.2-398, and shall notify such person that his 
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license has been revoked indefinitely and that the penalty for violating that revocation is as set out in § 46.2-391. 
 
D. Notwithstanding any other provision of this section, the period of license revocation or suspension shall not begin to 
expire until the person convicted has surrendered his license to the court or to the Department of Motor Vehicles. 
 
E. The provisions of this section shall not apply to, and shall have no effect upon, any disqualification from operating a 
commercial motor vehicle imposed under the provisions of the Commercial Driver's License Act (§ 46.2-341.1 et seq.). 

§ 18.2-271.1.  Probation, education and rehabilitation of person charged or convicted; person convicted 
under law of another state  
 
   A. Any person convicted of a first or second offense of § 18.2-266 (i), (ii), (iii) or (iv), or any ordinance of a county, 
city, or town similar to the provisions thereof, or provisions of subsection A of § 46.2-341.24, shall be required by court 
order, as a condition of probation or otherwise, to enter into and successfully complete an alcohol safety action program 
in the judicial district in which such charge is brought or in any other judicial district upon such terms and conditions as 
the court may set forth. However, upon motion of a person convicted of any such offense following an assessment of the 
person conducted by an alcohol safety action program, the court, for good cause, may decline to order participation in 
such a program if the assessment by the alcohol safety action program indicates that intervention is not appropriate for 
such person. In no event shall such persons be permitted to enter any such program which is not certified as meeting 
minimum standards and criteria established by the Commission on the Virginia Alcohol Safety Action Program (VASAP) 
pursuant to subsection H of this section and to § 18.2-271.2. However, any person charged with a violation of a first or 
second offense of § 18.2-266 (i), (ii), (iii) or (iv), or any ordinance of a county, city, or town similar to the provisions 
thereof, or provisions of subsection A of § 46.2-341.24, may, at any time prior to trial, enter into an alcohol safety action 
program in the judicial district in which such charge is brought or in any other judicial district. 
 
B. The court shall require the person entering such program under the provisions of this section to pay a fee of no less 
than $ 250 but no more than $ 300. A reasonable portion of such fee, as may be determined by the Commission on 
VASAP, but not to exceed 10 percent, shall be forwarded monthly to be deposited with the State Treasurer for 
expenditure by the Commission on VASAP, and the balance shall be held in a separate fund for local administration of 
driver alcohol rehabilitation programs. Upon a positive finding that the defendant is indigent, the court may reduce or 
waive the fee. In addition to the costs of the proceeding, fees as may reasonably be required of defendants referred for 
intervention under any such program may be charged. 
 
C. Upon conviction of a violation of § 18.2-266 or any ordinance of a county, city or town similar to the provisions thereof, 
or subsection A of § 46.2-341.24, the court shall impose the sentence authorized by § 18.2-270 or § 46.2-341.28 and the 
license revocation as authorized by § 18.2-271. In addition, if the conviction was for a second offense committed within 
less than five years after a first such offense, the court shall order that restoration of the person's license to drive be 
conditioned upon the installation of an ignition interlock system on each motor vehicle, as defined in § 46.2-100, owned 
by or registered to the person, in whole or in part, for a period of six months beginning at the end of the three year 
license revocation, unless such a system has already been installed for six months prior to that time pursuant to a 
restricted license order under subsection E of this section. Upon a finding that a person so convicted is required to 
participate in the program described herein, the court shall enter the conviction on the warrant, and shall note that the 
person so convicted has been referred to such program. The court may then proceed to issue an order in accordance with 
subsection E of this section, if the court finds that the person so convicted is eligible for a restricted license. If the court 
finds good cause for a person not to participate in such program or subsequently that such person has violated, without 
good cause, any of the conditions set forth by the court in entering the program, the court shall dispose of the case as if 
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no program had been entered, in which event the revocation provisions of § 46.2-389 and subsection A of § 46.2-391 
shall be applicable to the conviction. The court shall, upon final disposition of the case, send a copy of its order to the 
Commissioner of the Department of Motor Vehicles. If such order provides for the issuance of a restricted license, the 
Commissioner of the Department of Motor Vehicles, upon receipt thereof, shall issue a restricted license. Appeals from 
any such disposition shall be allowed as provided by law. The time within which an appeal may be taken shall be 
calculated from the date of the final disposition of the case or any motion for rehearing, whichever is later. 
 
D. Any person who has been convicted in another state of the violation of a law of such state substantially similar to the 
provisions of § 18.2-266 or subsection A of § 46.2-341.24, and whose privilege to operate a motor vehicle in this 
Commonwealth is subject to revocation under the provisions of § 46.2-389 and subsection A of § 46.2-391, may petition 
the general district court of the county or city in which he resides that he be given probation and assigned to a program 
as provided in subsection A of this section and that, upon entry into such program, he be issued an order in accordance 
with subsection E of this section. If the court finds that such person would have qualified therefor if he had been 
convicted in this Commonwealth of a violation of § 18.2-266 or subsection A of § 46.2-341.24, the court may grant the 
petition and may issue an order in accordance with subsection E of this section as to the period of license suspension or 
revocation imposed pursuant to § 46.2-389 or subsection A of § 46.2-391. Such order shall be conditioned upon the 
successful completion of a program by the petitioner. If the court subsequently finds that such person has violated any of 
the conditions set forth by the court, the court shall dispose of the case as if no program had been entered and shall 
notify the Commissioner, who shall revoke the person's license in accordance with the provisions of § 46.2-389 or 
subsection A of § 46.2-391. A copy of the order granting the petition or subsequently revoking or suspending such 
person's license to operate a motor vehicle shall be forthwith sent to the Commissioner of the Department of Motor 
Vehicles. 
 
No period of license suspension or revocation shall be imposed pursuant to this subsection which, when considered 
together with any period of license suspension or revocation previously imposed for the same offense in any state, results 
in such person's license being suspended for a period in excess of the maximum periods specified in this subsection. 
 
E. Except as otherwise provided herein, whenever a person enters a certified program pursuant to this section, and such 
person's license to operate a motor vehicle, engine or train in the Commonwealth has been suspended or revoked, the 
court may, in its discretion and for good cause shown, provide that such person be issued a restricted permit to operate a 
motor vehicle for any of the following purposes: (i) travel to and from his place of employment; (ii) travel to and from an 
alcohol rehabilitation or safety action program; (iii) travel during the hours of such person's employment if the operation 
of a motor vehicle is a necessary incident of such employment; (iv) travel to and from school if such person is a student, 
upon proper written verification to the court that such person is enrolled in a continuing program of education; (v) travel 
for health care services, including medically necessary transportation of an elderly parent with a serious medical problem 
upon written verification of need by a licensed health professional; (vi) travel necessary to transport a minor child under 
the care of such person to and from school, day care, and facilities housing medical service providers; (vii) travel to and 
from court-ordered visitation with a child of such person; (viii) travel to a screening, evaluation and education program 
entered pursuant to § 18.2-251 or subsection H of § 18.2-258.1; or (ix) travel to and from court appearances in which he 
is a subpoenaed witness or a party and appointments with his probation officer and to and from any programs required 
by the court or as a condition of probation. No restricted license issued pursuant to this subsection shall permit any 
person to operate a commercial motor vehicle as defined in the Virginia Commercial Driver's License Act (§ 46.2-341.1 et 
seq.). The court shall order the surrender of such person's license to operate a motor vehicle to be disposed of in 
accordance with the provisions of § 46.2-398 and shall forward to the Commissioner of the Department of Motor Vehicles 
a copy of its order entered pursuant to this subsection, which shall specifically enumerate the restrictions imposed and 
contain such information regarding the person to whom such a permit is issued as is reasonably necessary to identify 
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such person. The court shall also provide a copy of its order to the person so convicted who may operate a motor vehicle 
on the order until receipt from the Commissioner of the Department of Motor Vehicles of a restricted license, if the order 
provides for a restricted license for that time period. A copy of such order and, after receipt thereof, the restricted license 
shall be carried at all times while operating a motor vehicle. Any person who operates a motor vehicle in violation of any 
restrictions imposed pursuant to this section shall be guilty of a violation of § 18.2-272. Such restricted license shall be 
conditioned upon enrollment within 15 days in, and successful completion of, a program as described in subsection A of 
this section. No restricted license shall be issued during the first four months of a revocation imposed pursuant to 
subsection B of § 18.2-271 or subsection A of § 46.2-391 for a second offense of the type described therein committed 
within 10 years of a first such offense. No restricted license shall be issued during the first year of a revocation imposed 
pursuant to subsection B of § 18.2-271 or subsection A of § 46.2-391 for a second offense of the type described therein 
committed within five years of a first such offense. No restricted license shall be issued during any revocation period 
imposed pursuant to subsection C of § 18.2-271 or subsection B of § 46.2-391. Notwithstanding the provisions of § 46.2-
411, the fee charged pursuant to § 46.2-411 for reinstatement of the driver's license of any person whose privilege or 
license has been suspended or revoked as a result of a violation of § 18.2-266, subsection A of § 46.2-341.24 or of any 
ordinance of a county, city or town, or of any federal law or the laws of any other state similar to the provisions of § 
18.2-266 or subsection A of § 46.2-341.24 shall be $ 105. Forty dollars of such reinstatement fee shall be retained by the 
Department of Motor Vehicles as provided in § 46.2-411, $ 40 shall be transferred to the Commission on VASAP, and $ 25 
shall be transferred to the Commonwealth Neurotrauma Initiative Trust Fund. 
 
F. The court shall have jurisdiction over any person entering such program under any provision of this section until such 
time as the case has been disposed of by either successful completion of the program, or revocation due to ineligibility or 
violation of a condition or conditions imposed by the court, whichever shall first occur. Revocation proceedings shall be 
commenced by notice to show cause why the court should not revoke the privilege afforded by this section. Such notice 
shall be made by first-class mail to the last known address of such person, and shall direct such person to appear before 
the court in response thereto on a date contained in such notice, which shall not be less than 10 days from the date of 
mailing of the notice. Failure to appear in response to such notice shall of itself be grounds for revocation of such 
privilege. Notice of revocation under this subsection shall be sent forthwith to the Commissioner of the Department of 
Motor Vehicles. 
 
G. For the purposes of this section, any court which has convicted a person of a violation of § 18.2-266, subsection A of § 
46.2-341.24 or any ordinance of a county, city or town similar to the provisions of § 18.2-266 shall have continuing 
jurisdiction over such person during any period of license revocation related to that conviction, for the limited purposes of 
(i) referring such person to a certified alcohol safety action program, (ii) providing for a restricted permit for such person 
in accordance with the provisions of subsection E, and (iii) imposing terms, conditions and limitations for actions taken 
pursuant to clauses (i) and (ii), whether or not it took either such action at the time of the conviction. This continuing 
jurisdiction is subject to the limitations of subsection E that provide that no restricted license shall be issued during a 
revocation imposed pursuant to subsection C of § 18.2-271 or subsection B of § 46.2-391 or during the first four months 
or first year, whichever is applicable, of the revocation imposed pursuant to subsection B of § 18.2-271 or subsection A of 
§ 46.2-391. The provisions of this subsection shall apply to a person convicted of a violation of § 18.2-266, subsection A 
of § 46.2-341.24 or any ordinance of a county, city or town similar to the provisions of § 18.2-266 on, after and at any 
time prior to July 1, 2003. 
 
H. The State Treasurer, the Commission on VASAP or any city or county is authorized to accept any gifts or bequests of 
money or property, and any grant, loan, service, payment or property from any source, including the federal government, 
for the purpose of driver alcohol education. Any such gifts, bequests, grants, loans or payments shall be deposited in the 
separate fund provided in subsection B. 
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I. The Commission on VASAP, or any county, city, town, or any combination thereof may establish and, if established, 
shall operate, in accordance with the standards and criteria required by this subsection, alcohol safety action programs in 
connection with highway safety. Each such program shall operate under the direction of a local independent policy board 
chosen in accordance with procedures approved and promulgated by the Commission on VASAP. Local sitting or retired 
district court judges who regularly hear or heard cases involving driving under the influence and are familiar with their 
local alcohol safety action programs may serve on such boards. The Commission on VASAP shall establish minimum 
standards and criteria for the implementation and operation of such programs and shall establish procedures to certify all 
such programs to ensure that they meet the minimum standards and criteria stipulated by the Commission. The 
Commission shall also establish criteria for the administration of such programs for public information activities, for 
accounting procedures, for the auditing requirements of such programs and for the allocation of funds. Funds paid to the 
Commonwealth hereunder shall be utilized in the discretion of the Commission on VASAP to offset the costs of state 
programs and local programs run in conjunction with any county, city or town and costs incurred by the Commission. The 
Commission shall submit an annual report as to actions taken at the close of each calendar year to the Governor and the 
General Assembly. 
 
J. Notwithstanding any other provisions of this section or of § 18.2-271, nothing in this section shall permit the court to 
suspend, reduce, limit, or otherwise modify any disqualification from operating a commercial motor vehicle imposed under 
the provisions of the Virginia Commercial Driver's License Act (§ 46.2-341.1 et seq.). 

§ 18.2-272.  Driving after forfeiture of license  
 
   A. Any person who drives or operates any motor vehicle, engine or train in the Commonwealth during the time for 
which he was deprived of the right to do so (i) upon conviction of a violation of § 18.2-268.3 or of an offense set forth in 
subsection E of § 18.2-270, (ii) by § 18.2-271 or § 46.2-391.2, (iii) after his license has been revoked pursuant to § 46.2-
389 or § 46.2-391, or (iv) in violation of the terms of a restricted license issued pursuant to subsection E of § 18.2-271.1, 
is guilty of a Class 1 misdemeanor, except as otherwise provided in § 46.2-391, and is subject to administrative 
revocation of his driver's license pursuant to §§ 46.2-389 and 46.2-391. 
 
Nothing in this section or §§ 18.2-266, 18.2-270 or § 18.2-271, shall be construed as conflicting with or repealing any 
ordinance or resolution of any city, town or county which restricts still further the right of such persons to drive or 
operate any such vehicle or conveyance. 
 
B. Regardless of compliance with any other restrictions on his privilege to drive or operate a motor vehicle, it shall be a 
violation of this section for any person whose privilege to drive or operate a motor vehicle has been restricted, suspended 
or revoked by application of the provisions of the Code set forth in subsection A to do so while he has a blood alcohol 
content of 0.02 percent or more. 
 
Any person suspected of a violation of this subsection shall be entitled to a preliminary breath test in accordance with the 
provisions of § 18.2-267, shall be deemed to have given his implied consent to have samples of his blood, breath or both 
taken for analysis pursuant to the provisions of § 18.2-268.2, and, when charged with a violation of this subsection, shall 
be subject to the provisions of §§ 18.2-268.1 through 18.2-268.12. 

§ 18.2-323.1.  Drinking while operating a motor vehicle; possession of open container while operating a 
motor vehicle and presumption; penalty  
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   A. It shall be unlawful for any person to consume an alcoholic beverage while driving a motor vehicle upon a public 
highway of this Commonwealth. 
 
B. A rebuttable presumption that the driver has consumed an alcoholic beverage in violation of this section shall be 
created if (i) an open container is located within the passenger area of the motor vehicle, (ii) the alcoholic beverage in 
the open container has been at least partially removed and (iii) the appearance, conduct, odor of alcohol, speech or other 
physical characteristic of the driver of the motor vehicle may be reasonably associated with the consumption of an 
alcoholic beverage. 
 
For the purposes of this section: 
 
"Open container" means any vessel containing an alcoholic beverage, except the originally sealed manufacturer's 
container. 
 
"Passenger area" means the area designed to seat the driver of any motor vehicle, any area within the reach of the 
driver, including an unlocked glove compartment, and the area designed to seat passengers. This term shall not include 
the trunk of any passenger vehicle, the area behind the last upright seat of a passenger van, station wagon, hatchback, 
sport utility vehicle or any similar vehicle, the living quarters of a motor home, or the passenger area of a motor vehicle 
designed, maintained or used primarily for the transportation of persons for compensation, including a bus, taxi, or 
limousine, while engaged in the transportation of such persons. 
 
C. A violation of this section is punishable as a Class 4 misdemeanor. 

§ 46.2-301.  Driving while license, permit, or privilege to drive suspended or revoked  
 
   A. In addition to any other penalty provided by this section, any motor vehicle administratively impounded or 
immobilized under the provisions of § 46.2-301.1 may, in the discretion of the court, be impounded or immobilized for an 
additional period of up to 90 days upon conviction of an offender for driving while his driver's license, learner's permit, or 
privilege to drive a motor vehicle has been suspended or revoked for (i) a violation of §§ 18.2-36.1, 18.2-51.4, 18.2-266 
or § 46.2-341.24 or a substantially similar ordinance or law in any other jurisdiction or (ii) driving after adjudication as an 
habitual offender, where such adjudication was based in whole or in part on an alcohol-related offense, or where such 
person's license has been administratively suspended under the provisions of § 46.2-391.2. However, if, at the time of the 
violation, the offender was driving a motor vehicle owned by another person, the court shall have no jurisdiction over 
such motor vehicle but may order the impoundment or immobilization of a motor vehicle owned solely by the offender at 
the time of arrest. All costs of impoundment or immobilization, including removal or storage expenses, shall be paid by 
the offender prior to the release of his motor vehicle. 
 
B. Except as provided in §§ 46.2-304 and 46.2-357, no resident or nonresident (i) whose driver's license, learner's permit, 
or privilege to drive a motor vehicle has been suspended or revoked or (ii) who has been directed not to drive by any 
court or by the Commissioner, or (iii) who has been forbidden, as prescribed by operation of any statute of the 
Commonwealth or a substantially similar ordinance of any county, city or town, to operate a motor vehicle in the 
Commonwealth shall thereafter drive any motor vehicle or any self-propelled machinery or equipment on any highway in 
the Commonwealth until the period of such suspension or revocation has terminated or the privilege has been reinstated. 
A clerk's notice of suspension of license for failure to pay fines or costs given in accordance with § 46.2-395 shall be 
sufficient notice for the purpose of maintaining a conviction under this section. For the purposes of this section, the 
phrase "motor vehicle or any self-propelled machinery or equipment" shall not include mopeds. 
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C. A violation of subsection B is a Class 1 misdemeanor. A third or subsequent offense occurring within a 10-year period 
shall include a mandatory minimum term of confinement in jail of 10 days. However, the court shall not be required to 
impose a mandatory minimum term of confinement in any case where a motor vehicle is operated in violation of this 
section in a situation of apparent extreme emergency which requires such operation to save life or limb. 
 
D. Upon a violation of subsection B, the court shall suspend the person's license or privilege to drive a motor vehicle for 
the same period for which it had been previously suspended or revoked. 
 
In the event the person violated subsection B by driving during a period of suspension or revocation which was not for a 
definite period of time, the court shall suspend the person's license, permit or privilege to drive for an additional period 
not to exceed 90 days, to commence upon the expiration of the previous suspension or revocation or to commence 
immediately if the previous suspension or revocation has expired. 
 
E. Any person who operates a motor vehicle or any self-propelled machinery or equipment in violation of the terms of a 
restricted license issued pursuant to subsection E of § 18.2-271.1 is not guilty of a violation of this section but is guilty of 
a violation of § 18.2-272. 

§ 46.2-355.1.  Intervention required for certain offenders; fee; penalty; notice 
 
   A. Upon receiving notification of a second conviction entered on or after July 1, 1999, for driving while the offender's 
license, permit or privilege to drive is suspended or revoked in violation of § 46.2-301, the Commissioner shall notify such 
person that he shall report to a Virginia Alcohol Safety Action Program within sixty days of the date of such notice for 
intervention. Intervention shall be in accordance with § 18.2-271.1. The program shall provide the Commissioner with 
information of the offender's compliance. 
 
B. An interview shall be conducted by a representative of a Virginia Alcohol Safety Action Program. The representative 
shall review all applicable laws with the person attending the interview, provide guidance with respect to budgeting for 
payment of court fines and costs, if applicable, and explain the laws and the consequences of future offenses and may 
refer the person to any driver improvement clinic. A fee of thirty dollars shall be paid to the Virginia Alcohol Safety Action 
Program for attendance at a driver intervention interview. All fees collected by a Virginia Alcohol Safety Action Program 
shall be used to meet its expenses. 
 
C. The Commissioner shall suspend the driving privilege of any person who fails to complete and pay the required fee for 
an intervention interview within the sixty-day period. The suspension shall continue until such time as the person has 
completed and paid for the intervention interview. 
 
D. Notice to report for intervention shall be sent by the Department by certified mail, return receipt requested, to the 
driver at the last known address supplied by the driver and on file with the Department. 
 
E. Failure of the offender to attend as required or failure of the Department to notify the offender upon the second 
offense shall not prevent conviction for any subsequent offense committed in violation of § 46.2-301. 

§ 46.2-357.  Operation of motor vehicle or self-propelled machinery or equipment by habitual offender 
prohibited; penalty; enforcement of section  
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   A. It shall be unlawful for any person determined or adjudicated an habitual offender to drive any motor vehicle or self-
propelled machinery or equipment on the highways of the Commonwealth while the revocation of the person's driving 
privilege remains in effect. However, the revocation determination shall not prohibit the person from operating any farm 
tractor on the highways when it is necessary to move the tractor from one tract of land used for agricultural purposes to 
another tract of land used for agricultural purposes, provided that the distance between the said tracts of land is no more 
than five miles. 
 
B. Except as provided in subsection D, any person found to be an habitual offender under this article, who is thereafter 
convicted of driving a motor vehicle or self-propelled machinery or equipment in the Commonwealth while the revocation 
determination is in effect, shall be punished as follows: 
 
   1. If such driving does not of itself endanger the life, limb, or property of another, such person shall be guilty of a Class 
1 misdemeanor punishable by a mandatory minimum term of confinement in jail of 10 days except in cases wherein such 
operation is necessitated in situations of apparent extreme emergency that require such operation to save life or limb, the 
sentence, or any part thereof, may be suspended. 
 
   2. If such driving of itself endangers the life, limb, or property of another or takes place while such person is in violation 
of §§ 18.2-36.1, 18.2-51.4, 18.2-266 or § 46.2-341.24, irrespective of whether the driving of itself endangers the life, 
limb or property of another and the person has been previously convicted of a violation of §§ 18.2-36.1, 18.2-51.4, 18.2-
266 or § 46.2-341.24, such person shall be guilty of a felony punishable by confinement in a state correctional facility for 
not less than one year nor more than five years, one year of which shall be a mandatory minimum term of confinement 
or, in the discretion of the jury or the court trying the case without a jury, by mandatory minimum confinement in jail for 
a period of 12 months. However, in cases wherein such operation is necessitated in situations of apparent extreme 
emergency that require such operation to save life or limb, the sentence, or any part thereof, may be suspended. For the 
purposes of this section, an offense in violation of a valid local ordinance, or law of any other jurisdiction, which ordinance 
or law is substantially similar to any provision of law herein shall be considered an offense in violation of such provision of 
law. 
 
   3. If the offense of driving while a determination as an habitual offender is in effect is a second or subsequent such 
offense, such person shall be punished as provided in subdivision 2 of this subsection, irrespective of whether the 
offense, of itself, endangers the life, limb, or property of another. 
 
C. For the purpose of enforcing this section, in any case in which the accused is charged with driving a motor vehicle or 
self-propelled machinery or equipment while his license, permit, or privilege to drive is suspended or revoked or is 
charged with driving without a license, the court before hearing the charge shall determine whether the person has been 
determined an habitual offender and, by reason of this determination, is barred from driving a motor vehicle or self-
propelled machinery or equipment on the highways in the Commonwealth. If the court determines the accused has been 
determined to be an habitual offender and finds there is probable cause that the alleged offense under this section is a 
felony, it shall certify the case to the circuit court of its jurisdiction for trial. 
 
D. Notwithstanding the provisions of subdivisions 2 and 3 of subsection B, following conviction and prior to imposition of 
sentence with the consent of the defendant, the court may order the defendant to be evaluated for and to participate in 
the Boot Camp Incarceration Program pursuant to § 19.2-316.1, or the Detention Center Incarceration Program pursuant 
to § 19.2-316.2, or the Diversion Center Incarceration Program pursuant to § 19.2-316.3. 
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§ 46.2-391.  Revocation of license for multiple convictions of driving while intoxicated; exception; petition 
for restoration of privilege  
 
   A. The Commissioner shall forthwith revoke and not thereafter reissue for three years the driver's license of any person 
on receiving a record of the conviction of any person who (i) is adjudged to be a second offender in violation of the 
provisions of subsection A of § 46.2-341.24 (driving a commercial motor vehicle under the influence of drugs or 
intoxicants), or § 18.2-266 (driving under the influence of drugs or intoxicants), if the subsequent violation occurred 
within 10 years of the prior violation, or (ii) is convicted of any two or more offenses of § 18.2-272 (driving while the 
driver's license has been forfeited for a conviction under § 18.2-266) if the second or subsequent violation occurred within 
10 years of the prior offense. However, if the Commissioner has received a copy of a court order authorizing issuance of a 
restricted license as provided in subsection E of § 18.2-271.1, he shall proceed as provided in the order of the court. For 
the purposes of this subsection, an offense in violation of a valid local ordinance, or law of any other jurisdiction, which 
ordinance or law is substantially similar to any provision of Virginia law herein shall be considered an offense in violation 
of such provision of Virginia law. Additionally, in no event shall the Commissioner reinstate the driver's license of any 
person convicted of a violation of § 18.2-266, or of a substantially similar valid local ordinance or law of another 
jurisdiction, until receipt of notification that such person has successfully completed an alcohol safety action program if 
such person was required by court order to do so unless the requirement for completion of the program has been waived 
by the court for good cause shown. A conviction includes a finding of not innocent in the case of a juvenile. 
 
B. The Commissioner shall forthwith revoke and not thereafter reissue the driver's license of any person after receiving a 
record of the conviction of any person (i) convicted of a violation of § 18.2-36.1 or § 18.2-51.4 or (ii) convicted of three 
offenses arising out of separate incidents or occurrences within a period of 10 years in violation of the provisions of 
subsection A of § 46.2-341.24 or § 18.2-266, or a substantially similar ordinance or law of any other jurisdiction, or any 
combination of three such offenses. A conviction includes a finding of not innocent in the case of a juvenile. 
 
C. Any person who has had his driver's license revoked in accordance with subsection B of this section may petition the 
circuit court of his residence, or, if a nonresident of Virginia, any circuit court: 
 
   1. For restoration of his privilege to drive a motor vehicle in the Commonwealth after the expiration of five years from 
the date of his last conviction. On such petition, and for good cause shown, the court may, in its discretion, restore to the 
person the privilege to drive a motor vehicle in the Commonwealth on condition that such person install an ignition 
interlock system in accordance with § 18.2-270.1 on all motor vehicles, as defined in § 46.2-100, owned by or registered 
to him, in whole or in part, for a period of at least six months, and upon whatever other conditions the court may 
prescribe, subject to the provisions of law relating to issuance of driver's licenses, if the court is satisfied from the 
evidence presented that: (i) at the time of his previous convictions, the petitioner was addicted to or psychologically 
dependent on the use of alcohol or other drugs; (ii) at the time of the hearing on the petition, he is no longer addicted to 
or psychologically dependent on the use of alcohol or other drugs; and (iii) the defendant does not constitute a threat to 
the safety and welfare of himself or others with regard to the driving of a motor vehicle. However, prior to acting on the 
petition, the court shall order that an evaluation of the person, to include an assessment of his degree of alcohol abuse 
and the appropriate treatment therefor, if any, be conducted by a Virginia Alcohol Safety Action Program and 
recommendations therefrom be submitted to the court. The court may, in lieu of restoring the person's privilege to drive, 
authorize the issuance of a restricted license for a period not to exceed five years in accordance with the provisions of § 
18.2-270.1 and subsection E of § 18.2-271.1. The court shall notify the Virginia Alcohol Safety Action Program which shall 
during the term of the restricted license monitor the person's compliance with the terms of the restrictions imposed by 
the court. Any violation of the restrictions shall be reported to the court, and the court may then modify the restrictions or 
revoke the license. 
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   2. For a restricted license to authorize such person to drive a motor vehicle in the Commonwealth in the course of his 
employment and to drive a motor vehicle to and from his home to the place of his employment after the expiration of 
three years from the date of his last conviction. The court may order that a restricted license for such purposes be issued 
in accordance with the procedures of subsection E of § 18.2-271.1, if the court is satisfied from the evidence presented 
that (i) at the time of the previous convictions, the petitioner was addicted to or psychologically dependent on the use of 
alcohol or other drugs; (ii) at the time of the hearing on the petition, he is no longer addicted to or psychologically 
dependent on the use of alcohol or such other drugs; and (iii) the defendant does not constitute a threat to the safety 
and welfare of himself and others with regard to the driving of a motor vehicle. The court shall prohibit the person to 
whom a restricted license is issued from operating a motor vehicle that is not equipped with a functioning, certified 
ignition interlock system during all or any part of the term for which the restricted license is issued, in accordance with 
the provisions set forth in § 18.2-270.1. However, prior to acting on the petition, the court shall order that an evaluation 
of the person, to include an assessment of his degree of alcohol abuse and the appropriate treatment therefor, if any, be 
conducted by a Virginia Alcohol Safety Action Program and recommendations therefrom be submitted to the court. The 
Virginia Alcohol Safety Action Program shall during the term of the restricted license monitor the person's compliance with 
the terms of the restrictions imposed by the court. Any violation of the restrictions shall be reported to the court, and the 
court may then modify the restrictions or revoke the license. 
 
   The ignition interlock system installation requirement under subdivisions 1 and 2 of this subsection need only be 
satisfied once as to any single revocation under subsection B of this section for any person seeking restoration under 
subdivision 1 following the granting of a restricted license under subdivision 1 or 2. 
 
D. Any person convicted of driving a motor vehicle or any self-propelled machinery or equipment (i) while his license is 
revoked pursuant to subsection A or B or (ii) in violation of the terms of a restricted license issued pursuant to subsection 
C shall, provided such revocation was based on at least one conviction for an offense committed after July 1, 1999, be 
punished as follows: 
 
   1. If such driving does not of itself endanger the life, limb, or property of another, such person shall be guilty of a Class 
1 misdemeanor punishable by a mandatory minimum term of confinement in jail of 10 days except in cases wherein such 
operation is necessitated in situations of apparent extreme emergency that require such operation to save life or limb, the 
sentence, or any part thereof, may be suspended. 
 
   2. a. If such driving (i) of itself endangers the life, limb, or property of another or (ii) takes place while such person is in 
violation of §§ 18.2-36.1, 18.2-51.4, 18.2-266, subsection A of § 46.2-341.24, or a substantially similar law or ordinance 
of another jurisdiction, irrespective of whether the driving of itself endangers the life, limb or property of another and the 
person has been previously convicted of a violation of §§ 18.2-36.1, 18.2-51.4, 18.2-266, subsection A of § 46.2-341.24, 
or a substantially similar local ordinance, or law of another jurisdiction, such person shall be guilty of a felony punishable 
by confinement in a state correctional facility for not less than one year nor more than five years, one year of which shall 
be a mandatory minimum term of confinement or, in the discretion of the jury or the court trying the case without a jury, 
by mandatory minimum confinement in jail for a period of 12 months and no portion of such sentence shall be suspended 
or run concurrently with any other sentence. 
 
      b. However, in cases wherein such operation is necessitated in situations of apparent extreme emergency that 
require such operation to save life or limb, the sentence, or any part thereof, may be suspended. 
 
   3. If any such offense of driving is a second or subsequent violation, such person shall be punished as provided in 
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subdivision 2 of this subsection, irrespective of whether the offense, of itself, endangers the life, limb, or property of 
another. 
 
E. Notwithstanding the provisions of subdivisions 2 and 3 of subsection D, following conviction and prior to imposition of 
sentence with the consent of the defendant, the court may order the defendant to be evaluated for and to participate in 
the Boot Camp Incarceration Program pursuant to § 19.2-316.1, or the Detention Center Incarceration Program pursuant 
to § 19.2-316.2, or the Diversion Center Incarceration Program pursuant to § 19.2-316.3. 
 
F. Any period of driver's license revocation imposed pursuant to this section shall not begin to expire until the person 
convicted has surrendered his license to the court or to the Department of Motor Vehicles. 
 
G. Nothing in this section shall prohibit a person from operating any farm tractor on the highways when it is necessary to 
move the tractor from one tract of land used for agricultural purposes to another such tract of land when the distance 
between the tracts is no more than five miles. 
 
H. Any person who operates a motor vehicle or any self-propelled machinery or equipment (i) while his license is revoked 
pursuant to subsection A or B, or (ii) in violation of the terms of a restricted license issued pursuant to subsection C, 
where the provisions of subsection D do not apply, shall be guilty of a violation of § 18.2-272. 

46.2-391.2.  Administrative suspension of license or privilege to operate a motor vehicle  
 
   A. If a breath test is taken pursuant to § 18.2-268.2 or any similar ordinance of any county, city or town and (i) the 
results show a blood alcohol content of 0.08 percent or more by weight by volume or 0.08 grams or more per 210 liters 
of breath, or (ii) the results, for persons under 21 years of age, show a blood alcohol concentration of 0.02 percent or 
more by weight by volume or 0.02 grams or more per 210 liters of breath or (iii) the person refuses to submit to the 
breath test in violation of § 18.2-268.3 or any similar local ordinance, and upon issuance of a petition or summons, or 
upon issuance of a warrant by the magistrate, for a violation of §§ 18.2-51.4, 18.2-266, or § 18.2-266.1, or any 
substantially similar local ordinance, or upon the issuance of a warrant or summons by the magistrate or by the arresting 
officer at a medical facility for a violation of § 18.2-268.3, or any similar local ordinance, the person's license shall be 
suspended immediately or in the case of (i) an unlicensed person, (ii) a person whose license is otherwise suspended or 
revoked, or (iii) a person whose driver's license is from a jurisdiction other than the Commonwealth, such person's 
privilege to operate a motor vehicle in the Commonwealth shall be suspended immediately. The period of suspension of 
the person's license or privilege to drive shall be seven days, unless the petition, summons or warrant issued charges the 
person with a second or subsequent offense. If the person is charged with a second offense the suspension shall be for 
60 days. If not already expired, the period of suspension shall expire on the day and time of trial of the offense charged 
on the petition, summons or warrant, except that it shall not so expire during the first seven days of the suspension. If 
the person is charged with a third or subsequent offense, the suspension shall be until the day and time of trial of the 
offense charged on the petition, summons or warrant. 
 
A law-enforcement officer, acting on behalf of the Commonwealth, shall serve a notice of suspension personally on the 
arrested person. When notice is served, the arresting officer shall promptly take possession of any driver's license held by 
the person and issued by the Commonwealth and shall promptly deliver it to the magistrate. Any driver's license taken 
into possession under this section shall be forwarded promptly by the magistrate to the clerk of the general district court 
or, as appropriate, the court with jurisdiction over juveniles of the jurisdiction in which the arrest was made together with 
any petition, summons or warrant, the results of the breath test, if any, and the report required by subsection B. A copy 
of the notice of suspension shall be forwarded forthwith to both (a) the general district court or, as appropriate, the court 
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with jurisdiction over juveniles of the jurisdiction in which the arrest was made and (b) the Commissioner. Transmission 
of this information may be made by electronic means. 
 
The clerk shall promptly return the suspended license to the person at the expiration of the suspension. Whenever a 
suspended license is to be returned under this section or § 46.2-391.4, the person may elect to have the license returned 
in person at the clerk's office or by mail to the address on the person's license or to such other address as he may 
request. 
 
B. Promptly after arrest and service of the notice of suspension, the arresting officer shall forward to the magistrate a 
sworn report of the arrest that shall include (i) information which adequately identifies the person arrested and (ii) a 
statement setting forth the arresting officer's grounds for belief that the person violated §§ 18.2-51.4, 18.2-266, or § 
18.2-266.1, or a similar local ordinance or refused to submit to a breath test in violation of § 18.2-268.3 or a similar local 
ordinance. The report required by this subsection shall be submitted on forms supplied by the Supreme Court. 
 
C. Any person whose license or privilege to operate a motor vehicle has been suspended under subsection A may, during 
the period of the suspension, request the general district court or, as appropriate, the court with jurisdiction over 
juveniles of the jurisdiction in which the arrest was made to review that suspension. The court shall review the 
suspension within the same time period as the court hears an appeal from an order denying bail or fixing terms of bail or 
terms of recognizance, giving this matter precedence over all other matters on its docket. If the person proves to the 
court by a preponderance of the evidence that the arresting officer did not have probable cause for the arrest, that the 
magistrate did not have probable cause to issue the warrant, or that there was not probable cause for issuance of the 
petition, the court shall rescind the suspension, or that portion of it that exceeds seven days if there was not probable 
cause to charge a second offense or 60 days if there was not probable cause to charge a third or subsequent offense, 
and the clerk of the court shall forthwith, or at the expiration of the reduced suspension time, (i) return the suspended 
license, if any, to the person unless the license has been otherwise suspended or revoked, (ii) deliver to the person a 
notice that the suspension under § 46.2-391.2 has been rescinded or reduced, and (iii) forward to the Commissioner a 
copy of the notice that the suspension under § 46.2-391.2 has been rescinded or reduced. Otherwise, the court shall 
affirm the suspension. If the person requesting the review fails to appear without just cause, his right to review shall be 
waived. 
 
The court's findings are without prejudice to the person contesting the suspension or to any other potential party as to 
any proceedings, civil or criminal, and shall not be evidence in any proceedings, civil or criminal. 
 
D. If a person whose license or privilege to operate a motor vehicle is suspended under subsection A is convicted under 
§§ 18.2-51.4, 18.2-266, or § 18.2-266.1, or any similar local ordinance during the suspension imposed by subsection A, 
and if the court decides to issue the person a restricted permit under subsection E of § 18.2-271.1, such restricted permit 
shall not be issued to the person before the expiration of the first seven days of the suspension imposed under subsection 
A. 

§ 46.2-411.1.  Reinstatement of driver's license suspended or revoked for a conviction of driving while 
intoxicated  
 
   A. Before restoring a driver's license to any person (i) whose license to drive a motor vehicle has been suspended or 
revoked as a result of a conviction for driving while intoxicated in violation of § 18.2-266, or of any substantially similar 
valid local ordinance or law of another jurisdiction, or of subsection A of § 46.2-341.24 and (ii) who has been required by 
a court order to successfully complete an alcohol safety action program pursuant to § 18.2-271.1 because of that 
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conviction, the Commissioner shall require written confirmation that the person has successfully completed such program 
unless the requirement for completion of the program has been waived by the court for good cause shown. 
 
B. Any person who drives a motor vehicle in the Commonwealth after the period of license suspension has expired and 
after all requirements for reinstatement have been satisfied except for successful completion of such program shall be 
guilty of a violation of § 46.2-300. 

 

 

 


