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State DUI Laws:  New Mexico 

Legal Blood Alcohol Content Level:  .08 

Automatic Suspension of License for Failure of Blood Alcohol Test or Refusal to Submit to Test:  Yes 

Ignition Interlock Requirement upon Conviction:  Yes 

Felony Conviction for Repeat Offenses:  Yes  

 

New Mexico Statutes Annotated 

§ 31-12-7.  Motor vehicles; influence of intoxicating liquor or drugs; fee upon conviction  
 
   Notwithstanding the provisions of Section 66-8-102 NMSA 1978 or any municipal ordinance that prohibits driving while 
under the influence of intoxicating liquor or drugs, a person convicted of a violation of Section 66-8-102 NMSA 1978 or a 
violation of a municipal ordinance that prohibits driving while under the influence of intoxicating liquor or drugs shall be 
assessed by the court, in addition to any other fee or fine: 
 
   A. a fee of sixty-five dollars ($ 65.00) to defray the costs of chemical and other tests used to determine the influence of 
liquor or drugs; and 
 
   B. a fee of seventy-five dollars ($ 75.00) to fund comprehensive community programs for the prevention of driving 
while under the influence of intoxicating liquor or drugs and for other traffic safety purposes. 

§ 33-3A-1.  Alternative sentencing facility; purpose; establishment; provisions  
 
   A. The legislature recognizes that among individuals who drive under the influence of intoxicating liquor or drugs, there 
is a growing problem of recidivism, a lack of available space in present jail facilities and a need for alcohol and narcotics 
abuse counseling. Therefore, the legislature mandates the implementation of an alternative sentencing facility pilot 
program. The pilot program would incarcerate the repeat offender in a minimum security facility while allowing him to 
maintain his job and receive counseling for his disease. 
 
B. The metropolitan court and the Bernalillo county detention center, under the supervision of the programs manager of 
the Bernalillo county detention center, with input from universities and community organizations, shall establish a pilot 
program that provides for an alternative sentencing facility in Bernalillo county for individuals convicted two or more times 
of driving under the influence of intoxicating liquor or drugs. The Bernalillo county detention center shall develop, adopt 
and enforce rules that establish minimum program standards for an alternative sentencing facility program. 
 
C. Prior to sentencing a person convicted of a second or subsequent offense of driving under the influence of intoxicating 
liquor or drugs, the metropolitan court judge shall request the metropolitan court probation office to prepare a 
presentence report which shall include information and documentation regarding the offender's prior arrests and 
convictions for driving under the influence of intoxicating liquor or drugs and his level of alcohol or drug abuse. 
 
D. Notwithstanding any provision of Section 66-8-102 NMSA 1978 to the contrary, a metropolitan court judge may order a 
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person convicted of a second or subsequent offense of driving under the influence of intoxicating liquor or drugs to serve 
his sentence specified in Subsection E of Section 66-8-102 NMSA 1978 at the alternative sentencing facility. 
 
E. Any person ordered to serve his sentence at the alternative sentencing facility shall be permitted to continue his 
employment if he is employed. The person shall be allowed out of the facility only long enough to complete his actual 
hours of employment. Any person not employed at the time of sentencing or while completing his sentence at the facility 
shall perform community service primarily in the community where the facility is located. 
 
F. An offender ordered to serve his sentence at the alternative sentencing facility who is employed shall pay the cost of 
his imprisonment according to a sliding fee scale established by the Bernalillo county detention center. All fees collected 
shall be used to offset the costs of implementing the alternative sentencing facility. An offender ordered to serve his 
sentence at the alternative sentencing facility who is unemployed or determined to be indigent by the court shall not pay 
the cost of his imprisonment. 
 
G. During the time of imprisonment, the offender shall undergo substance abuse counseling, educational counseling and 
lifeskills counseling, under the approved program at the alternative sentencing facility. 
 
H. The metropolitan court and the Bernalillo county detention center shall report to the appropriate legislative interim 
committee by November 30, 1992 on the progress of the pilot program and any recommendations they may have 
concerning the continuation of the pilot program or implementation of it in other areas of New Mexico. 
 
I. The provisions of Section 30-22-8 NMSA 1978 shall apply to any person who escapes from an alternative sentencing 
facility. 

§ 66-5-29.  Mandatory revocation of license by division  
 
   A. The division shall immediately revoke the instruction permit, driver's license or provisional license of a driver upon 
receiving a record of the driver's adjudication as a delinquent for or conviction of any of the following offenses, whether 
the offense is under any state law or local ordinance, when the conviction or adjudication has become final: 
 
   (1) manslaughter or negligent homicide resulting from the operation of a motor vehicle; 
 
   (2) any offense rendering a person a "first offender" as defined in the Motor Vehicle Code [66-1-1 NMSA 1978], if that 
person does not attend a driver rehabilitation program pursuant to Subsection E of Section 66-8-102 NMSA 1978; 
 
   (3) any offense rendering a person a "subsequent offender" as defined in the Motor Vehicle Code; 
 
   (4) any felony in the commission of which a motor vehicle is used; 
 
   (5) failure to stop and render aid as required under the laws of this state in the event of a motor vehicle accident 
resulting in the death or personal injury of another; 
 
   (6) perjury or the making of a false affidavit or statement under oath to the division under the Motor Vehicle Code or 
under any other law relating to the ownership or operation of motor vehicles; or 
 
   (7) conviction or forfeiture of bail not vacated upon three charges of reckless driving committed within a period of 
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twelve months. 
 
B. Except as provided in the Ignition Interlock Licensing Act [Chapter 66, Article 5, Part 6 NMSA 1978], a person whose 
license has been revoked under this section, except as provided in Subsection C, D or E of this section, shall not be 
entitled to apply for or receive a new license until the expiration of one year from the date of the last application on which 
the revoked license was surrendered to and received by the division, if no appeal is filed, or one year from the date that 
the revocation is final and he has exhausted his rights to an appeal. 
 
C. A person who upon adjudication as a delinquent or conviction is subject to license revocation under this section for an 
offense pursuant to which he was also subject to license revocation pursuant to Section 66-8-111 NMSA 1978 shall have 
his license revoked for that offense for a combined period of time equal to one year. 
 
D. Upon receipt of an order from a court pursuant to Section 32A-2-19 NMSA 1978 or Subsection G of Section 32A-2-22 
NMSA 1978, the division shall revoke the driver's license or driving privileges for a period of time in accordance with these 
provisions. 
 
E. Upon receipt from a district court of a record of conviction for the offense of shooting at or from a motor vehicle 
pursuant to Subsection B of Section 30-3-8 NMSA 1978 or of a conviction for a conspiracy or an attempt to commit that 
offense, the division shall revoke the driver's licenses or driving privileges of the convicted person. A person whose license 
or privilege has been revoked pursuant to the provisions of this subsection shall not be entitled to apply for or receive any 
new license or privilege until the expiration of one year from the date of the last application on which the revoked license 
was surrendered to and received by the division, if no appeal is filed, or one year from the date that the revocation is 
final and the person has exhausted his rights to an appeal. 

§ 66-5-36.  Right of appeal to court  
 
   A person denied a license or whose license has been canceled, suspended or revoked by the department, except when 
the cancellation or revocation is mandatory under the provisions of Chapter 66, Article 5 NMSA 1978, may file an appeal 
in the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

§ 66-5-39.  Driving while license suspended or revoked; providing penalties  
 
   A. Any person who drives a motor vehicle on any public highway of this state at a time when his privilege to do so is 
suspended or revoked and who knows or should have known that his license was suspended or revoked is guilty of a 
misdemeanor and shall be charged with a violation of this section. Upon conviction, the person shall be punished 
notwithstanding the provisions of Section 31-18-13 NMSA 1978 by imprisonment for not less than four days or more than 
three hundred sixty-four days or participation for an equivalent period of time in a certified alternative sentencing 
program, and there may be imposed in addition a fine of not more than one thousand dollars ($ 1,000). When a person 
pays any or all of the cost of participating in a certified alternative sentencing program, the court may apply that payment 
as a deduction to any fine imposed by the court. Notwithstanding any other provision of law for suspension or deferment 
of execution of a sentence, if the person's privilege to drive was revoked for driving while under the influence of 
intoxicating liquor or drugs or a violation of the Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978], upon conviction 
under this section, that person shall be punished by imprisonment for not less than seven consecutive days and shall be 
fined not less than three hundred dollars ($ 300) or not more than one thousand dollars ($ 1,000) and the fine and 
imprisonment shall not be suspended, deferred or taken under advisement. No other disposition by plea of guilty to any 
other charge in satisfaction of a charge under this section shall be authorized if the person's privilege to drive was 
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revoked for driving while under the influence of intoxicating liquor or drugs or a violation of the Implied Consent Act. Any 
municipal ordinance prohibiting driving with a suspended or revoked license shall provide penalties no less stringent than 
provided in this section. 
 
B. In addition to any other penalties imposed pursuant to the provisions of this section, when a person is convicted 
pursuant to the provisions of this section or a municipal ordinance that prohibits driving on a suspended or revoked 
license, the motor vehicle the person was driving shall be immobilized by an immobilization device for thirty days, unless 
immobilization of the motor vehicle poses an imminent danger to the health, safety or employment of the convicted 
person's immediate family or the family of the owner of the motor vehicle. The convicted person shall bear the cost of 
immobilizing the motor vehicle. 
 
C. The division, upon receiving a record of the conviction of any person under this section upon a charge of driving a 
vehicle while the license of the person was suspended, shall extend the period of suspension for an additional like period, 
and, if the conviction was upon a charge of driving while a license was revoked, the division shall not issue a new license 
for an additional period of one year from the date the person would otherwise have been entitled to apply for a new 
license. 

§ 66-5-503.  Ignition interlock license; requirements; exclusions  
 
   A. A person whose instructor's permit, driver's license or provisional license has been revoked or denied may apply for 
an ignition interlock license from the division. 
 
B. An applicant for an ignition interlock license shall: 
 
   (1) provide proof of installation of the ignition interlock device by a traffic safety bureau-approved ignition interlock 
installer on any vehicle the applicant drives; and 
 
   (2) sign an affidavit acknowledging that: 
 
      (a) operation by the applicant of any vehicle that is not equipped with an ignition interlock device is subject to 
penalties for driving with a revoked license; and 
 
      (b) the applicant shall maintain the ignition interlock device and keep up-to-date records in the motor vehicle showing 
required service and calibrations and be able to provide the records upon request. 
 
C. A person who has been convicted of homicide by vehicle or great bodily injury by vehicle while under the influence of 
intoxicating liquor or drugs, as provided in Section 66-8-101 NMSA 1978, shall not be issued an ignition interlock license. 

§ 66-8-101.  Homicide by vehicle; great bodily harm by vehicle  
 
   A. Homicide by vehicle is the killing of a human being in the unlawful operation of a motor vehicle. 
 
B. Great bodily harm by vehicle is the injuring of a human being, to the extent defined in Section 30-1-12 NMSA 1978, in 
the unlawful operation of a motor vehicle. 
 
C. A person who commits homicide by vehicle or great bodily harm by vehicle while under the influence of intoxicating 
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liquor or while under the influence of any drug or while violating Section 66-8-113 NMSA 1978 is guilty of a third degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978, provided that violation of 
speeding laws as set forth in the Motor Vehicle Code [66-1-1 NMSA 1978] shall not per se be a basis for violation of 
Section 66-8-113 NMSA 1978. 
 
D. A person who commits homicide by vehicle or great bodily harm by vehicle while under the influence of intoxicating 
liquor or while under the influence of any drug, as provided in Subsection C of this section, and who has incurred a prior 
DWI conviction within ten years of the occurrence for which he is being sentenced under this section shall have his basic 
sentence increased by four years for each prior DWI conviction. 
 
E. For the purposes of this section, "prior DWI conviction" means: 
 
   (1) a prior conviction under Section 66-8-102 NMSA 1978; or 
 
   (2) a prior conviction in New Mexico or any other jurisdiction, territory or possession of the United States, including a 
tribal jurisdiction, when the criminal act is driving under the influence of alcohol or drugs. 
 
F. A person who willfully operates a motor vehicle in violation of Subsection C of Section 30-22-1 NMSA 1978 and directly 
or indirectly causes the death of or great bodily harm to a human being is guilty of a third degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

§ 66-8-102.  Persons under the influence of intoxicating liquor or drugs; aggravated driving while under 
the influence of intoxicating liquor or drugs; penalty  
 
   A. It is unlawful for a person who is under the influence of intoxicating liquor to drive a vehicle within this state. 
 
B. It is unlawful for a person who is under the influence of any drug to a degree that renders him incapable of safely 
driving a vehicle to drive a vehicle within this state. 
 
C. It is unlawful for: 
 
   (1) a person who has an alcohol concentration of eight one hundredths or more in his blood or breath to drive a vehicle 
within this state; or 
 
   (2) a person who has an alcohol concentration of four one hundredths or more in his blood or breath to drive a 
commercial motor vehicle within this state. 
 
D. Aggravated driving while under the influence of intoxicating liquor or drugs consists of a person who: 
 
   (1) has an alcohol concentration of sixteen one hundredths or more in his blood or breath while driving a vehicle within 
this state; 
 
   (2) has caused bodily injury to a human being as a result of the unlawful operation of a motor vehicle while driving 
under the influence of intoxicating liquor or drugs; or 
 
   (3) refused to submit to chemical testing, as provided for in the Implied Consent Act [66-8-105 NMSA 1978], and in the 
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judgment of the court, based upon evidence of intoxication presented to the court, was under the influence of 
intoxicating liquor or drugs. 
 
E. A person under first conviction pursuant to this section shall be punished, notwithstanding the provisions of Section 31-
18-13 NMSA 1978, by imprisonment for not more than ninety days or by a fine of not more than five hundred dollars ($ 
500), or both; provided that if the sentence is suspended in whole or in part or deferred, the period of probation may 
extend beyond ninety days but shall not exceed one year. Upon a first conviction pursuant to this section, an offender 
may be sentenced to not less than forty-eight hours of community service or a fine of three hundred dollars ($ 300). The 
offender shall be ordered by the court to participate in and complete a screening program described in Subsection K of 
this section and to attend a driver rehabilitation program for alcohol or drugs, also known as a "DWI school", approved by 
the bureau and also may be required to participate in other rehabilitative services as the court shall determine to be 
necessary. In addition to those penalties, when an offender commits aggravated driving while under the influence of 
intoxicating liquor or drugs, the offender shall be sentenced to not less than forty-eight consecutive hours in jail. If an 
offender fails to complete, within a time specified by the court, any community service, screening program, treatment 
program or DWI school ordered by the court or fails to comply with any other condition of probation, the offender shall 
be sentenced to not less than an additional forty-eight consecutive hours in jail. Notwithstanding any provision of law to 
the contrary, if an offender's sentence was suspended or deferred in whole or in part, and the offender violates any 
condition of probation, the court may impose any sentence that the court could have originally imposed and credit shall 
not be given for time served by the offender on probation. Any jail sentence imposed pursuant to this subsection for 
failure to complete, within a time specified by the court, any community service, screening program, treatment program 
or DWI school ordered by the court or for aggravated driving while under the influence of intoxicating liquor or drugs 
shall not be suspended, deferred or taken under advisement. On a first conviction pursuant to this section, any time spent 
in jail for the offense prior to the conviction for that offense shall be credited to any term of imprisonment fixed by the 
court. A deferred sentence pursuant to this subsection shall be considered a first conviction for the purpose of 
determining subsequent convictions. 
 
F. A second or third conviction pursuant to this section shall be punished, notwithstanding the provisions of Section 31-
18-13 NMSA 1978, by imprisonment for not more than three hundred sixty-four days or by a fine of not more than one 
thousand dollars ($ 1,000), or both; provided that if the sentence is suspended in whole or in part, the period of 
probation may extend beyond one year but shall not exceed five years. Notwithstanding any provision of law to the 
contrary for suspension or deferment of execution of a sentence: 
 
   (1) upon a second conviction, an offender shall be sentenced to a jail term of not less than ninety-six consecutive 
hours, forty-eight hours of community service and a fine of five hundred dollars ($ 500). In addition to those penalties, 
when an offender commits aggravated driving while under the influence of intoxicating liquor or drugs, the offender shall 
be sentenced to a jail term of not less than ninety-six consecutive hours. If an offender fails to complete, within a time 
specified by the court, any community service, screening program or treatment program ordered by the court, the 
offender shall be sentenced to not less than an additional seven consecutive days in jail. A penalty imposed pursuant to 
this paragraph shall not be suspended or deferred or taken under advisement; and 
 
   (2) upon a third conviction, an offender shall be sentenced to a jail term of not less than thirty consecutive days and a 
fine of seven hundred fifty dollars ($ 750). In addition to those penalties, when an offender commits aggravated driving 
while under the influence of intoxicating liquor or drugs, the offender shall be sentenced to a jail term of not less than 
sixty consecutive days. If an offender fails to complete, within a time specified by the court, any screening program or 
treatment program ordered by the court, the offender shall be sentenced to not less than an additional sixty consecutive 
days in jail. A penalty imposed pursuant to this paragraph shall not be suspended or deferred or taken under advisement. 
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G. Upon a fourth conviction pursuant to this section, an offender is guilty of a fourth degree felony and, notwithstanding 
the provisions of Section 31-18-15 NMSA 1978, shall be sentenced to a term of imprisonment of eighteen months, six 
months of which shall not be suspended, deferred or taken under advisement. 
 
H. Upon a fifth conviction pursuant to this section, an offender is guilty of a fourth degree felony and, notwithstanding 
the provisions of Section 31-18-15 NMSA 1978, shall be sentenced to a term of imprisonment of two years, one year of 
which shall not be suspended, deferred or taken under advisement. 
 
I. Upon a sixth conviction pursuant to this section, an offender is guilty of a third degree felony and, notwithstanding the 
provisions of Section 31-18-15 NMSA 1978, shall be sentenced to a term of imprisonment of thirty months, eighteen 
months of which shall not be suspended, deferred or taken under advisement. 
 
J. Upon a seventh or subsequent conviction pursuant to this section, an offender is guilty of a third degree felony and, 
notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall be sentenced to a term of imprisonment of three 
years, two years of which shall not be suspended, deferred or taken under advisement. 
 
K. Upon any conviction pursuant to this section, an offender shall be required to participate in and complete, within a 
time specified by the court, an alcohol or drug abuse screening program approved by the department of finance and 
administration and, if necessary, a treatment program approved by the court. The requirement imposed pursuant to this 
subsection shall not be suspended, deferred or taken under advisement. 
 
L. Upon a second or third conviction pursuant to this section, an offender shall be required to participate in and complete, 
within a time specified by the court: 
 
   (1) not less than a twenty-eight-day inpatient, residential or in-custody substance abuse treatment program approved 
by the court; 
 
   (2) not less than a ninety-day outpatient treatment program approved by the court; 
 
   (3) a drug court program approved by the court; or 
 
   (4) any other substance abuse treatment program approved by the court. 
 
The requirement imposed pursuant to this subsection shall not be suspended, deferred or taken under advisement. 
 
M. Upon a felony conviction pursuant to this section, the corrections department shall provide substance abuse 
counseling and treatment to the offender in its custody. While the offender is on probation or parole under its 
supervision, the corrections department shall also provide substance abuse counseling and treatment to the offender or 
shall require the offender to obtain substance abuse counseling and treatment. 
 
N. Upon a first conviction for aggravated driving while under the influence of intoxicating liquor or drugs pursuant to the 
provisions of Subsection D of this section, as a condition of probation, an offender shall be required to have an ignition 
interlock device installed and operating for a period of one year on all motor vehicles driven by the offender, pursuant to 
rules adopted by the bureau. Unless determined by the sentencing court to be indigent, the offender shall pay all costs 
associated with having an ignition interlock device installed on the appropriate motor vehicles. If an offender drives a 
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motor vehicle that does not have an ignition interlock device installed on the motor vehicle, the offender may be in 
violation of the terms and conditions of his probation. 
 
O. Upon a first conviction for driving while under the influence of intoxicating liquor or drugs pursuant to the provisions of 
Subsection A, B or C of this section, as a condition of probation, an offender may be required to have an ignition interlock 
device installed and operating for a period of one year on all motor vehicles driven by the offender, pursuant to rules 
adopted by the bureau. Unless determined by the sentencing court to be indigent, the offender shall pay all costs 
associated with having an ignition interlock device installed on the appropriate motor vehicles. If an offender drives a 
motor vehicle that does not have an ignition interlock device installed on the motor vehicle, the offender may be in 
violation of the terms and conditions of his probation. 
 
P. Upon any subsequent conviction pursuant to this section, as a condition of probation, a subsequent offender shall be 
required to have an ignition interlock device installed and operating for a period of at least one year on all motor vehicles 
driven by the subsequent offender, pursuant to rules adopted by the bureau. Unless determined by the sentencing court 
to be indigent, the subsequent offender shall pay all costs associated with having an ignition interlock device installed on 
the appropriate motor vehicles. If a subsequent offender drives a motor vehicle that does not have an ignition interlock 
device installed on the motor vehicle, the subsequent offender may be in violation of the terms and conditions of his 
probation. 
 
Q. In the case of a first, second or third offense under this section, the magistrate court has concurrent jurisdiction with 
district courts to try the offender. 
 
R. A conviction pursuant to a municipal or county ordinance in New Mexico or a law of any other jurisdiction, territory or 
possession of the United States or of a tribe, when that ordinance or law is equivalent to New Mexico law for driving while 
under the influence of intoxicating liquor or drugs, and prescribes penalties for driving while under the influence of 
intoxicating liquor or drugs, shall be deemed to be a conviction pursuant to this section for purposes of determining 
whether a conviction is a second or subsequent conviction. 
 
S. In addition to any other fine or fee that may be imposed pursuant to the conviction or other disposition of the offense 
under this section, the court may order the offender to pay the costs of any court-ordered screening and treatment 
programs. 
 
T. As used in this section: 
 
   (1) "bodily injury" means an injury to a person that is not likely to cause death or great bodily harm to the person, but 
does cause painful temporary disfigurement or temporary loss or impairment of the functions of any member or organ of 
the person's body; 
 
   (2) "commercial motor vehicle" means a motor vehicle or combination of motor vehicles used in commerce to transport 
passengers or property if the motor vehicle: 
 
      (a) has a gross combination weight rating of more than twenty-six thousand pounds inclusive of a towed unit with a 
gross vehicle weight rating of more than ten thousand pounds; 
 
      (b) has a gross vehicle weight rating of more than twenty-six thousand pounds; 
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      (c) is designed to transport sixteen or more passengers, including the driver; or 
 
      (d) is of any size and is used in the transportation of hazardous materials, which requires the motor vehicle to be 
placarded under applicable law; and 
 
   (3) "conviction" means an adjudication of guilt and does not include imposition of a sentence. 

§ 66-8-102.1.  Guilty pleas; limitations  
 
   Where the complaint or information alleges a violation of Section 66-8-102 NMSA 1978, any plea of guilty thereafter 
entered in satisfaction of the charges shall include at least a plea of guilty to the violation of one of the subsections of 
Section 66-8-102 NMSA 1978, and no other disposition by plea of guilty to any other charge in satisfaction of the charge 
shall be authorized if the results of a test performed pursuant to the Implied Consent Act disclose that the blood or breath 
of the person charged contains an alcohol concentration of: 
 
   A. eight one hundredths or more; or 
 
   B. four one hundredths or more if the person charged is driving a commercial motor vehicle. 

§ 66-8-102.3.  Imposing a fee; creating a fund  
 
   A. A fee is imposed on all persons who provide ignition interlock devices to a person convicted of driving while under 
the influence of intoxicating liquor or drugs pursuant to Section 66-8-102 NMSA 1978 or a person whose driver's license is 
revoked pursuant to the provisions of the Implied Consent Act, in the amount of ten percent of the amount charged to 
lease, install, service and remove each ignition interlock device for a person convicted pursuant to Section 66-8-102 NMSA 
1978 or whose driver's license is revoked pursuant to the provisions of the Implied Consent Act [66-8-105 to 66-8-112 
NMSA 1978] and shall be paid monthly to the local government division of the department of finance and administration. 
 
B. The "interlock device fund" is created in the state treasury. The fee imposed pursuant to Subsection A of this section 
shall be distributed to the fund by the local government division of the department of finance and administration. 
 
C. All money in the interlock device fund is appropriated to the local government division of the department of finance 
and administration to cover the costs of installing, leasing for the initial four months and removing ignition interlock 
devices for indigent people who are required, pursuant to convictions under Section 66-8-102 NMSA 1978 or driver's 
license revocations pursuant to the provisions of the Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978], to install 
those devices in their vehicles. Indigency shall be determined by the sentencing court. 
 
D. Any balance remaining in the interlock device fund shall not revert to the general fund at the end of any fiscal year. 
 
E. The interlock device fund shall be administered by the local government division of the department of finance and 
administration. 

§ 66-8-103.  [Blood-alcohol tests directed by police, judicial or probation officer; persons qualified to 
perform tests; relief from civil and criminal liability.]  
 
   Only a physician, licensed professional or practical nurse or laboratory technician or technologist employed by a hospital 
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or physician shall withdraw blood from any person in the performance of a blood-alcohol test. No such physician, nurse, 
technician or technologist who withdraws blood from any person in the performance of a blood-alcohol test that has been 
directed by any police officer, or by any judicial or probation officer, shall be held liable in any civil or criminal action for 
assault, battery, false imprisonment or any conduct of any police officer, except for negligence, nor shall any person 
assisting in the performance of such a test, or any hospital wherein blood is withdrawn in the performance of such a test, 
be subject to civil or criminal liability for assault, battery, false imprisonment or any conduct of any police officer, except 
for negligence. 

§ 66-8-105.  Implied Consent Act; short title  
 
   Sections 66-8-105 through 66-8-112 NMSA 1978 may be cited as the "Implied Consent Act." 

§ 66-8-107.  Implied consent to submit to chemical test  
 
   A. Any person who operates a motor vehicle within this state shall be deemed to have given consent, subject to the 
provisions of the Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978], to chemical tests of his breath or blood or 
both, approved by the scientific laboratory division of the department of health pursuant to the provisions of Section 24-
1-22 NMSA 1978 as determined by a law enforcement officer, or for the purpose of determining the drug or alcohol 
content of his blood if arrested for any offense arising out of the acts alleged to have been committed while the person 
was driving a motor vehicle while under the influence of an intoxicating liquor or drug. 
 
B. A test of blood or breath or both, approved by the scientific laboratory division of the department of health pursuant to 
the provisions of Section 24-1-22 NMSA 1978, shall be administered at the direction of a law enforcement officer having 
reasonable grounds to believe the person to have been driving a motor vehicle within this state while under the influence 
of intoxicating liquor or drug. 

§ 66-8-109.  Administration of chemical test; payment of costs; additional tests  
 
   A. Only the persons authorized by Section 66-8-103 NMSA 1978 shall withdraw blood from any person for the purpose 
of determining its alcohol or drug content. This limitation does not apply to the taking of samples of breath. 
 
B. The person tested shall be advised by the law enforcement officer of the person's right to be given an opportunity to 
arrange for a physician, licensed professional or practical nurse or laboratory technician or technologist who is employed 
by a hospital or physician of his own choosing to perform a chemical test in addition to any test performed at the 
direction of a law enforcement officer. 
 
C. Upon the request of the person tested, full information concerning the test performed at the direction of the law 
enforcement officer shall be made available to him as soon as it is available from the person performing the test. 
 
D. The law enforcement agency represented by the law enforcement officer at whose direction the chemical test is 
performed shall pay for the chemical test. 
 
E. If a person exercises his right under Subsection B of this section to have a chemical test performed upon him by a 
person of his own choosing, the cost of that test shall be paid by the law enforcement agency represented by the law 
enforcement officer at whose direction a chemical test was administered under Section 66-8-107 NMSA 1978. 



                                                                                                                                                           www.TotalDUI.com 

 

Page 11 of 16 

 

§ 66-8-110.  Use of tests in criminal actions or civil actions; levels of intoxication; mandatory charging  
 
   A. The results of a test performed pursuant to the Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978] may be 
introduced into evidence in any civil action or criminal action arising out of the acts alleged to have been committed by 
the person tested for driving a motor vehicle while under the influence of intoxicating liquor or drugs. 
 
B. When the blood or breath of the person tested contains: 
 
   (1) an alcohol concentration of less than four one hundredths, it shall be presumed that the person was not under the 
influence of intoxicating liquor; 
 
   (2) an alcohol concentration of at least four one hundredths but less than eight one hundredths: 
 
      (a) no presumption shall be made that the person either was or was not under the influence of intoxicating liquor, 
unless the person is driving a commercial motor vehicle; and 
 
      (b) the amount of alcohol in the person's blood may be considered with other competent evidence in determining 
whether the person was under the influence of intoxicating liquor; or 
 
   (3) an alcohol concentration of four one hundredths or more and the person is driving a commercial vehicle, it shall be 
presumed that the person is under the influence of intoxicating liquor. 
 
C. The arresting officer shall charge the person tested with a violation of Section 66-8-102 NMSA 1978 when the blood or 
breath of the person contains an alcohol concentration of: 
 
   (1) eight one hundredths or more; or 
 
   (2) four one hundredths or more if the person is driving a commercial motor vehicle. 
 
D. When a person is less than twenty-one years of age and the blood or breath of the person contains an alcohol 
concentration of two one hundredths or more, the person's driving privileges shall be revoked pursuant to the provisions 
of the Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978]. 
 
E. The determination of alcohol concentration shall be based on the grams of alcohol in one hundred milliliters of blood or 
the grams of alcohol in two hundred ten liters of breath. 
 
F. The presumptions in Subsection B of this section do not limit the introduction of other competent evidence concerning 
whether the person was under the influence of intoxicating liquor. 
 
G. If a person is convicted of driving a motor vehicle while under the influence of intoxicating liquor, the trial judge shall 
be required to inquire into the past driving record of the person before sentence is entered in the matter. 

§ 66-8-111.  Refusal to submit to chemical tests; testing; grounds for revocation of license or privilege to 
drive  
 
   A. If a person under arrest for violation of an offense enumerated in the Motor Vehicle Code [66-1-1 NMSA 1978] 
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refuses upon request of a law enforcement officer to submit to chemical tests designated by the law enforcement agency 
as provided in Section 66-8-107 NMSA 1978, none shall be administered except when a municipal judge, magistrate or 
district judge issues a search warrant authorizing chemical tests as provided in Section 66-8-107 NMSA 1978 upon his 
finding in a law enforcement officer's written affidavit that there is probable cause to believe that the person has driven a 
motor vehicle while under the influence of alcohol or a controlled substance, thereby causing the death or great bodily 
injury of another person, or there is probable cause to believe that the person has committed a felony while under the 
influence of alcohol or a controlled substance and that chemical tests as provided in Section 66-8-107 NMSA 1978 will 
produce material evidence in a felony prosecution. 
 
B. The department, upon receipt of a statement signed under penalty of perjury from a law enforcement officer stating 
the officer's reasonable grounds to believe the arrested person had been driving a motor vehicle within this state while 
under the influence of intoxicating liquor or drugs and that, upon his request, the person refused to submit to a chemical 
test after being advised that failure to submit could result in revocation of his privilege to drive, shall revoke the person's 
New Mexico driver's license or any nonresident operating privilege for a period of one year or until all conditions for 
license reinstatement are met, whichever is later. 
 
C. The department, upon receipt of a statement signed under penalty of perjury from a law enforcement officer stating 
the officer's reasonable grounds to believe the arrested person had been driving a motor vehicle within this state while 
under the influence of intoxicating liquor and that the person submitted to chemical testing pursuant to Section 66-8-107 
NMSA 1978 and the test results indicated an alcohol concentration in the person's blood or breath of eight one 
hundredths or more if the person is twenty-one years of age or older, four one hundredths or more if the person is 
driving a commercial motor vehicle or two one hundredths or more if the person is less than twenty-one years of age, 
shall revoke the person's license or permit to drive or his nonresident operating privilege for a period of: 
 
   (1) ninety days or until all conditions for license reinstatement are met, whichever is later, if the person is twenty-one 
years of age or older; 
 
   (2) six months or until all conditions for license reinstatement are met, whichever is later, if the person is less than 
twenty-one years of age and has not previously had his license revoked pursuant to the provisions of this section, 
notwithstanding any provision of the Children's Code [32A-1-1 NMSA 1978]; or 
 
   (3) one year or until all conditions for license reinstatement are met, whichever is later, if the person has previously had 
his license revoked pursuant to the provisions of this section, notwithstanding the provisions of Paragraph (1) or (2) of 
this subsection or any provision of the Children's Code [32A-1-1 NMSA 1978]. 
 
D. The determination of alcohol concentration shall be based on the grams of alcohol in one hundred milliliters of blood or 
the grams of alcohol in two hundred ten liters of breath. 
 
E. If the person subject to the revocation provisions of this section is a resident or will become a resident within one year 
and is without a license to operate a motor vehicle in this state, the department shall deny the issuance of a license to 
him for the appropriate period of time as provided in Subsections B and C of this section. 
 
F. A statement signed by a law enforcement officer, pursuant to the provisions of Subsection B or C of this section, shall 
be sworn to by the officer or shall contain a declaration substantially to the effect: "I hereby declare under penalty of 
perjury that the information given in this statement is true and correct to the best of my knowledge.". A law enforcement 
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officer who signs a statement, knowing that the statement is untrue in any material issue or matter, is guilty of perjury as 
provided in Section 66-5-38 NMSA 1978. 

§ 66-8-111.1.  Law enforcement officer agent for department; written notice of revocation and right to 
hearing  
 
   On behalf of the department, a law enforcement officer requesting a chemical test or directing the administration of a 
chemical test pursuant to Section 66-8-107 NMSA 1978 shall serve immediate written notice of revocation and of right to 
a hearing on a person who refuses to permit chemical testing or on a person who submits to a chemical test the results 
of which indicate an alcohol concentration in the person's blood or breath of eight one hundredths or more if the person 
is twenty-one years of age or older, four one hundredths or more if the person is driving a commercial motor vehicle or 
two one hundredths or more if the person is less than twenty-one years of age. Upon serving notice of revocation, the 
law enforcement officer shall take the license or permit of the driver, if any, and issue a temporary license valid for 
twenty days or, if the driver requests a hearing pursuant to Section 66-8-112 NMSA 1978, valid until the date the 
department issues the order following that hearing; provided that a temporary license shall not be issued to a driver 
without a valid license or permit. The law enforcement officer shall send the person's driver's license to the department 
along with the signed statement required pursuant to Section 66-8-111 NMSA 1978. 

§ 66-8-112.  Revocation of license or privilege to drive; notice; effective date; hearing; hearing costs; 
review  
 
   A. The effective date of revocation pursuant to Section 66-8-111 NMSA 1978 is twenty days after notice of revocation 
or, if the person whose driver's license or privilege to drive is being revoked or denied requests a hearing pursuant to this 
section, the date that the department issues the order following that hearing. The date of notice of revocation is: 
 
   (1) the date the law enforcement officer serves written notice of revocation and of right to a hearing pursuant to 
Section 66-8-111.1 NMSA 1978; or 
 
   (2) in the event the results of a chemical test cannot be obtained immediately, the date notice of revocation is served 
by mail by the department. This notice of revocation and of right to a hearing shall be sent by certified mail and shall be 
deemed to have been served on the date borne by the return receipt showing delivery, refusal of the addressee to accept 
delivery or attempted delivery of the notice at the address obtained by the arresting law enforcement officer or on file 
with the department. 
 
B. Within ten days after receipt of notice of revocation pursuant to Subsection A of this section, a person whose license or 
privilege to drive is revoked or denied or the person's agent may request a hearing. The hearing request shall be made in 
writing and shall be accompanied by a payment of twenty-five dollars ($ 25.00) or a sworn statement of indigency on a 
form provided by the department. A standard for indigency shall be established pursuant to regulations adopted by the 
department. Failure to request a hearing within ten days shall result in forfeiture of the person's right to a hearing. Any 
person less than eighteen years of age who fails to request a hearing within ten days shall have notice of revocation sent 
to his parent, guardian or custodian by the department. A date for the hearing shall be set by the department, if practical, 
within thirty days after receipt of notice of revocation. The hearing shall be held in the county in which the offense for 
which the person was arrested took place. 
 
C. The department may postpone or continue any hearing on its own motion or upon application from the person and for 
good cause shown for a period not to exceed ninety days from the date of notice of revocation and provided that the 
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department extends the validity of the temporary license for the period of the postponement or continuation. 
 
D. At the hearing, the department or its agent may administer oaths and may issue subpoenas for the attendance of 
witnesses and the production of relevant books and papers. 
 
E. The hearing shall be limited to the issues: 
 
   (1) whether the law enforcement officer had reasonable grounds to believe that the person had been driving a motor 
vehicle within this state while under the influence of intoxicating liquor or drugs; 
 
   (2) whether the person was arrested; 
 
   (3) whether this hearing is held no later than ninety days after notice of revocation; and either 
 
   (4) whether: 
 
      (a) the person refused to submit to a test upon request of the law enforcement officer; and 
 
      (b) the law enforcement officer advised that the failure to submit to a test could result in revocation of the person's 
privilege to drive; or 
 
   (5) whether: 
 
      (a) the chemical test was administered pursuant to the provisions of the Implied Consent Act; and 
 
      (b) the test results indicated an alcohol concentration in the person's blood or breath of eight one hundredths or 
more if the person is twenty-one years of age or older, four one hundredths or more if the person is driving a commercial 
motor vehicle or two one hundredths or more if the person is less than twenty-one years of age. 
 
F. The department shall enter an order sustaining the revocation or denial of the person's license or privilege to drive if 
the department finds that: 
 
   (1) the law enforcement officer had reasonable grounds to believe the driver was driving a motor vehicle while under 
the influence of intoxicating liquor or drugs; 
 
   (2) the person was arrested; 
 
   (3) this hearing is held no later than ninety days after notice of revocation; and 
 
   (4) either: 
 
      (a) the person refused to submit to the test upon request of the law enforcement officer after the law enforcement 
officer advised him that his failure to submit to the test could result in the revocation of his privilege to drive; or 
 
      (b) that a chemical test was administered pursuant to the provisions of the Implied Consent Act and the test results 
indicated an alcohol concentration in the person's blood or breath of eight one hundredths or more if the person is 
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twenty-one years of age or older, four one hundredths or more if the person is driving a commercial motor vehicle or two 
one hundredths or more if the person is less than twenty-one years of age. 
 
G. If one or more of the elements set forth in Paragraphs (1) through (4) of Subsection F of this section are not found by 
the department, the person's license shall not be revoked. 
 
H. A person adversely affected by an order of the department may seek review within thirty days in the district court in 
the county in which the offense for which the person was arrested took place. The district court, upon thirty days' written 
notice to the department, shall hear the case. On review, it is for the court to determine only whether reasonable grounds 
exist for revocation or denial of the person's license or privilege to drive based on the record of the administrative 
proceeding. 
 
I. Any person less than eighteen years of age shall have results of his hearing forwarded by the department to his parent, 
guardian or custodian. 

§ 66-8-138.  Consumption or possession of alcoholic beverages in open containers in a motor vehicle 
prohibited; exceptions  
 
   A. No person shall knowingly drink any alcoholic beverage while in a motor vehicle upon any public highway within this 
state. 
 
B. No person shall knowingly have in his possession on his person, while in a motor vehicle upon any public highway 
within this state, any bottle, can or other receptacle containing any alcoholic beverage that has been opened or had its 
seal broken or the contents of which have been partially removed. 
 
C. It is unlawful for the registered owner of any motor vehicle to knowingly keep or allow to be kept in a motor vehicle, 
when the vehicle is upon any public highway within this state, any bottle, can or other receptacle containing any alcoholic 
beverage that has been opened or had its seal broken or the contents of which have been partially removed, unless the 
container is kept in: 
 
   (1) the trunk of the vehicle or in some other area of the vehicle not normally occupied by the driver or passengers if the 
vehicle is not equipped with a trunk; 
 
   (2) the living quarters of a motor home or recreational vehicle; 
 
   (3) a truck camper; or 
 
   (4) the bed of a pick-up truck when the bed is not occupied by passengers. 
 
A utility or glove compartment shall be deemed to be within the area occupied by the driver and passengers. This section 
does not apply to any passenger in a bus, taxicab or limousine for hire licensed to transport passengers pursuant to the 
Motor Carrier Act [65-2A-1 to 65-2A-40 NMSA 1978] or proper legal authority. 
 
D. The provisions of this section do not apply to: 
 
   (1) any person who, upon the recommendation of a doctor, carries alcoholic beverages in that person's motor vehicle 
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for medicinal purposes; or 
 
   (2) any clergyman or his agent who carries alcoholic beverages for religious purposes in the clergyman's or agent's 
motor vehicle. 

 

 

 


